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Abstract: Ensuring the continuity of parent status within the 
territory of the Union has always raised a series of legal issues 
that are not easily resolved. Very often, the ones who pay the 
price are the rights of the subjects involved, who see the margins 
of protection granted widen or narrow, to the detriment of 
uniformity and certainty of the law. The European Commission 
has recently intervened by presenting a proposal for a regulation 
on parenthood. The proposal aims to introduce a unitary 
discipline in terms of applicable law, jurisdiction, recognition 
and enforcement of acts and decisions, albeit with an effort that 
is not always coherent. The contribution examines the discipline 
of the applicable law in the proposal and the possible limits. 
Filiation follows a continuous path of evolution and integration 
in private international law through a combination of various 
phenomena such as the circulation of people, the use of new 


technologies that concern the matter of assisted procreation as 
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well as the normative fragmentation of different sensitivities of 
normative systems in this matter. Procreative tourism, new 
systems of procreation and filiation relationships are topics that 
continue to create unsolved problems but also new paths to 
follow to protect the rights of women and children first of all 


and then those of family life of all types of couples. 


Keywords: European private international law; proposal for an 
EU regulation in matters of parenthood; filiation; European 
jurisdiction; access to justice; proximity; parenthood; 
transnationality of family statuses; applicable law; public order; 
parenthood; free movement of family; mutual recognition of 
family status; judicial cooperation in civil matters; non- 
discrimination; best interests of the child; circulation of the 
filiationis status; applicable law to parenthood; surrogate 


motherhood; children with two mothers; reproductive rights. 


Introduction 

Whether or not a new regulation was needed on judicial 
cooperation in civil matters as well as on any other matter 
relating to European private law or international law is a 
question without a concrete answer. In our case we refer to 


filiation' a matter relating to the protection of minors, women as 


1Proposal for a COUNCIL REGULATION on jurisdiction, applicable law, 
recognition of decisions and acceptance of authentic instruments in matters of 
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well as being connected with other matters. In the specific case 
we see similarities to the matter of succession, of European 
filiation certificate (Liakopoulos, 2018)’, which comes into 
competition with the national law of the member states’. 

The proposal has as its objective, in a schematic way, to protect 
the right of the child to access a judge before the filiation 
relationship, which satisfactorily ascertains the objective of 
proximity, through the forum and the social life of the relative 
child. Alternative forums can be a choice since they provide in 
an autonomous and auxiliary way the forum necessitatis, that 
refers to criteria of domestic jurisdiction. In case of competent 
forums, the application of a jurisdictional competence is 
possible. This favors forum shopping by putting in the forefront 
classical rules of private international law that for years has tried 
to reduce the relative shopping at a transnational level especially 
in the matter we are investigating. 

The competition of a jurisdiction in this matter is now a reality 
that pursues and protects fundamental rights relating to cross- 
border situations, protection of children, that pursue objectives, 


instruments, that introduce rules relating to a jurisdiction, where 


parenthood and on the creation of a European Certificate of Parenthood, 


COM/2022/695 final: —_https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A52022PC0695 


2Regulation (EU) No 650/2012 of the European Parliament and of the Council of 
4 July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions 
and acceptance and enforcement of authentic instruments in matters of succession and 
on the creation of a European Certificate of Succession OJ L 201, 27.7.2012, 62.63. 

3See articles 46-57 of the proposal and the relevant final relation, op. cit., p. 18. 
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the applicable law has as its objective the certainty of the law. 
Thus, the jurisdictional competence in applicable law provides 
for the jurisdictional competence, that increases the orientations 
towards the states, that will have to bring common rules to the 
jurisdiction of the law, that is applied. Moreover, a jurisdictional 
competence is provided, where the judges bind different states. 
In such a case the jurisdiction has as its objective to examine the 
available forums (Budzikiewicz, Duden, Dutta, Helms, Mayer, 
2024)’. 

The preamble of the proposal already tries to reconcile in a 
proximate way the forum relating to the life of the child, where 
the criterion of habitual residence facilitates the access of the 
child to turn to the justice of a member state. In this way the 
opportunities that create substantial protections are guaranteed. 
Thus, the legislative initiative pursues objectives of a common 
discipline. Additionally, the jurisdiction of member states in the 
relative matter has as its objective to refer to a relative right of 
accompaniment of the proposal’. 

Thus, the need to avoid parallel proceedings in different forums 
and in different states conflicting decisions are issued. 


Introducing a rule regarding the lis pendens formulated in the 


4THE MARBURG GROUP, Comments on the European Commission’s Proposal 
for a Council Regulation on jurisdiction, applicable law, recognition of decisions and 
acceptance of authentic instruments in matters of parenthood and on the creation of a 
European Certificate of Parenthood, https:/(www.marburg-group.de, 10 May 
2023, pp. 1-94, p. 3, p. 16 ss. 

5See the final relation of the proposal and the recital n. 39 of the preamble. 
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relative regulations, that are adopted for civil judicial 
cooperation, is a choice to reduce a procedural effort of 
coordination and resolve a possible dispute by offering greater 


protection to a child. 


Article 6 of the proposal and other alternative criteria 
Article 6 forms a list of alternative forums, that indicates the 
relative criteria of general jurisdiction, thus, intending to refer to 
a jurisdiction, that uses acts adopted in relation to the 
jurisdiction and in the area of filiation. The criteria that identify 
the jurisdictions of a member state considered as a whole among 
the competent legal of a single member use as general the rule 
that identifies the jurisdiction. In such a case the criteria are in 
abundance starting from Regulation n. 1215/2012 or Brussels I- 
bis, as a discipline of a proposal, that the jurisdiction does not 
include special criteria, that take into account the area of 
filiations. 

The criteria, that are included in art. 6, indicate those that have 
to do with the jurisdiction of a subsidiary nature in criteria that 
are also provided for by other provisions. Examining the 
jurisdictional criteria according to art. 6 of the proposal puts the 
habitual residence of the child as first and the relevant 


competent judge to decide. 
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The reference to habitual residence aims to adopt European 
regulations, that are acquired for judicial cooperation in civil 
matters and in international conventions, as for example the 
Hague Conference on Private International Law (Limante, 
2018). Reflecting well that none of the regulations are suitable 
to adopt a criterion that consider natural persons as legal ones. 
The natural person according to the professional activity and 
pursuant to recital 40 also indicates and determines a criterion of 
habitual residence of the minor, as claimed by Regulation n. 
2201/2003 or Brussels I-bis (Liakopoulos, 2019b; Liakopoulos, 
2019g)°. 

The recital refers relatively to the duration, regularities, 
conditions and reasons for the child's permanence with reference 
to its social relations. Relevant elements are identified for the 
parents, who make use of the filiation jurisdiction and are settled 
in a member state together with their child. These are intentions 
that manifest concrete acts. Especially, the procurement of the 
residence in the member state excludes the objectives of habitual 
residence of the child, who does not have a previous residence 


in such state. The lack of these elements are important for a 


6CJEU, C-523/07, A of 2 April 2009, ECLI:EU:C:2009:225, I-02805, 30ss. C- 
497/10 PPU, Mercedi of 22 December 2010, ECLI:EU:C:2010:829, I-14309, par. 41. 
C-376/14 PPU, C of 9 October 2014, ECLI:EU:C:2014:2268, published in the 
electronic Reports of the cases, par. 50. C-111/17 PPU, OL of 8 June 2017, 
ECLI:EU:C:2017:436, not yet published, par. 39ss. C-85/18, CV of 10 April 2018, 
ECLI:EU:C:2018:220, published in the electronic Reports of the cases, par. 49. C- 
512/17, HR of 28 June 2018; ECLI:EU:C:2018:513, published in the electronic 
Reports of the cases, par. 40. 
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dispute before a judge, i.e. the birth of the child in a member 
state and the possession of citizenship’. 

The general jurisdictional competence puts in an alternative way 
the habitual residence of the child, that satisfies according to the 
proximity the forum and the social life of the child. The recital 
39 of the preamble troubled the criteria of the parents for access 
to justice to a member state. The objective of proximity and the 
criterion of citizenship of the child and of the judge seized 
establish the prerequisites of the laws of individual member 
states’. 

The preamble of the regulation has a normative function. 
According to recital no. 41 the cases of multiple and/or dual 
citizenship are based on an international mobility of people. In 
this way the problems, that are susceptible and which constitute 
the scope of application of the law to each individual member, 
are resolved. The individual member state according to the 
preamble of the proposal also includes the international 
conventions that are in force and that respect the general 
principles of the law of the Union, where in the case of multiple 
citizenship with respect to the jurisdiction to resort to judges of 
one of the member states of the Union, is a questionable basis. 


This is a principle that has nothing to do with the citizenships of 


7See the preamble of the proposal and the recital n. 40. 
8See Art. 6 of the proposal. THE MARBURG GROUP, Comments on the 
European Commission’s Proposal, op. cit., 18ss. 
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member states’. 
This jurisdiction is oriented towards solutions preferable to the 
CJEU based on the most effective citizenship but also remaining 
open the discussion whether in this way a child is better 
protected or not'’. The subjects, citizens with multiple 
citizenships concern according to letter c) the habitual residence 
of the defendant, where the jurisdictional authorities, are 
approached through the substitution of habitual residence to the 
defendant's domicile, as the preferable forum to the principle 
actor sequitur forum rei in civil and commercial matters, 
according to Regulation n. 1215/2012 or Brussels I-bis (Gascon- 
Inchausti, 2014)". 
Perhaps residence and personal status may have an erga omnes 
nature, where domestic procedural rules and _ voluntary 
jurisdiction, identify the criterion not of the defendant but of the 
person, where parenthood is being examined’. Letter d) has to 

9See recital n. 41. 

10CJEU, C-369/90, Micheletti and others of 7 July 1992, ECLI:EU:C:1992:295, 
1-04239, par. 10: “(...) the compatibility with the Treaty rules on European citizenship 
of the rule established by the Spanish Civil Code which led to the citizenship of a 
third country being given precedence over that of a Member State, on the ground that 
the former coincided with the habitual residence of the interested party before his 
arrival in Spain (...)”. C-148/02, Garcia Avello of 2 October 2003, 
ECLI:EU:C:1003:539, I-11613, par. 28: “(...) excluded that the citizenship of the 
Member State of residence of the minors concerned from birth could be considered to 
prevail over the citizenship of another Member State of which they were also citizens 
for the purposes of the law governing the surname (...)”. 

11Regulation (EU) No 1215/2012 of the European Parliament and of the Council 
of 12 December 2012 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters, entry in force from 10 January 2015. 


12THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 20ss. 
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do with the habitual residence and/or of another parent and letter 
e) with the jurisdictional authorities, that seem not to have an 
objective relating to proximity, that respects the social sphere of 
the child. These are two criteria, where the habitual residence of 
one or the other of the parents, reveal the use of biological 
assessments, that perform the presence of a link, through the 
child and the presumed parent. 

The attributable act relating to jurisdictional competence for the 
judges of the member state, that has to do with the habitual 
residence of another parent risks, put the criterion of citizenship 
in the background as well as of the parent involved, who 
certainly plants the protection of the child not in the front line’’. 
The letter f) refers to the Member State where a child is born. It 
is a criterion, that requires the establishment of filiation, through 
an appeal for the techniques for assisted procreation, which thus 
allows the parents involved to establish their habitual 
residence’. The birth of a child in a Member State, where the 
techniques are necessary for his conception, does not constitute 
an effective criterion for the objective of proximity, which thus 


respects life, as the first element of the child which provides for 


13THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit, 18ss. Hague Conference on private international law, 
Parentage/Surrogacy Experts’ Group: Final Report “The feasibility of one or more 
private international law instruments on legal parentage”, Prel. Doc. No 1 of 
November 2022, parr. 94-97, p. 30s. 

14THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 19ss. 
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jurisdictional competence”. 


Presence of the child and the forum involved 

Art. 6 of the proposal regarding alternative forums distinguishes 
the criteria that operate in a residual manner. Art. 7 of the 
proposal puts in the forefront and as a criterion the jurisdiction 
of the judges of a member state. It determines the jurisdiction, 
that is exercised by the judges of the member state, where the 
child is present. We have already seen this criterion in Art. 11 of 
the Regulation EU 2019/1111, Brussels I-ter regarding the 
parental responsibility actions of the minor (Palao Moreno, 
2022)'°, as well as in the provision that is part of Art. 6 of the 
Hague Convention of 1996 and has to do with the protection of 
minors'’. 


Jurisdictional competence is detected and identified according to 


15THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 17ss. 

16Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the 
recognition and enforcement of decisions in matrimonial matters and the matters of 
parental responsibility, and on international child abduction (recast). 
ST/8214/2019/INIT, OJ L 178, 2.7.2019, art. 11. Recital 25 of the preamble to the 
Regulation clarifies the terms in which the disconnection clause contained in Article 
97 of the Regulation itself and, symmetrically, in Article 52 of the 1996 Hague 
Convention on the Protection of Minors must be applied in relation to the rule in 
question, in the sense that the rule may apply only to minors who had their habitual 
residence in a Member State before the evacuation, a hypothesis which is however 
unlikely since it seems more probable that a evacuation will occur with origin in a 
third State, the latter hypothesis which would instead remain governed by the 1996 
Hague Convention on the Protection of Minors. 

17Conférence de la Haye de droit international privé. Actes et documents de la 
Dix-huitiéme session (1996), II, Protections des enfants, La Haye, 1996, 555ss: 
https://assets.hcch.net/docs/e15693ee-4c73-4 1 bd-ad68-ff9cbff708e0.pdf 
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the preamble that accompanies the proposal of refugee minors, 
displaced persons, who find themselves in situations of disorder 
in a non-European country. Art. 7 of the proposal and the related 
provisions call and constitute the inspiring model, where the 
application of the relative criterion also makes the presence of 
the child applicable to a member state for other reasons. This 
criterion risks resorting to a forum, that restricts the hypotheses 
of minors who are refugees, displaced persons to a habitual 
residence of the minor that is determined'*. 

It is not understood, that the doors of the judges of the member 
state, are opened in proximity to the social life of the minor, that 
is more reasonable the filiation of the judges of the third state, 
where the child does not resort to criteria of connection with a 
member state, that provides in art. 6 that is related. 

The judges of the third state present a close connection to the 
proposal of the forum necessitatis. Thus, the provisions relating 
to jurisdiction in the proposal risk being undermined by an 
excessive acceptance of a forum based on the presence of the 


child as is now envisaged. 


Other rules of national jurisdiction 


The jurisdiction of the proposal is constituted by two distinct 


18THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 21s. 
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models, that respect the European regulations of first generation. 
Regulations, that are based on the Brussels model of 1968, have 
left apart the rules of jurisdiction of individual member states. 
The judges of a member state have jurisdictional competence, 
according to the criteria, that are contemplated in the 
examination (Borras, 2010)'°. In this way a jurisdiction is 
introduced in a regulated matter without leaving room for 
domestic rules. The Regulations n. 4/2009 of maintenance 
obligations, the Regulation n. 650/2012 in successions as well as 
n. 2016/1103 and n. 2016/1104 on enhanced cooperation respect 
the property regimes of spouses and registered partnerships. 

The reference to a residual title and the national rules of 
jurisdiction are indicated in an autonomous way to criteria of 
jurisdictional competence of an auxiliary nature, that are used to 
a jurisdictional competence of judges, that are part of a member 
state, that do not exist ordinary criteria contemplated by a single 
instrument (Gaudemet-Tallon, 2013; Bonomi, 2016). The 
criteria of an autonomous nature, as an instrument, that supports 
and foresees in a residual way the forum necessitatis, provides 
as a Clause a system, that exists to the jurisdiction of judgments 
of another member state. 

Regulation no. 2019/1111 or Brussels I-ter has to do with the 


discipline of a jurisdictional competence in parental authority 


19See Art. 6 of the Regulation (EU) n. 1215/2012 and articles n. 6 and 14 of 
Regulation (EU) 2019/1111, Bruxelles I-ter. 
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and provides for an autonomous subsidiary forum for the minor 
to the national rules, which thus mix as a last resort of the 
proposal, which is developed in a residual way”. Providing a 
forum necessitatis is not included in the regulation Brussels II- 
ter, where the terms are broad, indiscriminate and contemplate a 
subsidiary forum, which is based on the child, thus, omitting the 
reference to the national rules. The complexity of the discipline 
is likely to affect objectives, where the predictability of the 
jurisdictional competence is missing. The breadth of the forums 
that are provided for by the proposal maintain the reference to 
the national rules, which does not contribute to the protection of 


the child's right to access to justice”’. 


Following a forum necessitatis based on other European 
regulations 

Forum necessitatis, which is also used for other regulations in 
the field of judicial cooperation in civil matters, is paradigmatic 
to the rules, that are inspired by a model of state legislation 
(Bonomi, 2016; Barrére Brousse, 2017), which is provided for 


by the Swiss federal model of private international law of 1987 


20Art. 11 of the Regulation, referred to above, par. 3; with reference to the overall 
structure of the rules on jurisdiction in matters of parental responsibility in the 
Brussels II-ter Regulation. 

21THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., p. 22, which have tried to propose as a rule of elimination according 
to Art. 8 of the proposal the reference to the rule of national jurisdiction where the 
reasons of coherence to a regulatory framework thus introduces and reveals the 
breadth of the criteria with an autonomous manner of the proposal. 
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(Othenin-Girard, 1999; Volken, 2004) and the Belgian code of 
private international law of 2004”, inspired by French 
jurisprudence of private international law (Burgstaller, 
Neumayr, 2005; Rétornaz, Volders, 2008; Grolimund, Loacker, 
Schnyder, 2021; Audit, D’Avout, 2022). 

It is foreseen in general terms, that the domestic discipline of a 
conventional type is established, as a rule of a proposal, that also 
formulates and adopts other regulations, that refer to the judges 
of the Member States, that have jurisdiction according to the 
provisions of the regulation and to art. 8 of the proposal for the 
conventional rules, that are applicable. Thus, recital no. 43 of 
the preamble of the proposal has specified the national criteria 
of jurisdiction and art. 8 of the proposal the criteria provided by 
the international conventions in each Member State. 

In principle, they cannot neglect the coordination between the 
discipline of the proposal and the rules of the international 
conventions between Member States and third States. The 
proposal in these regulations are adopted in various sectors of 
civil matters and the final provisions are part of article 66 and 
67, where the recital has been able to make reference. 

Thus, it is expected, that the judges of a member state exercise 
jurisdiction after the presentation of an application to the judges 


of a third state, when the dispute is connected in an impossible 


22Article 11 of Loi portant le Code de droit international privé of 16 July 2004: 
https://etaamb.openjustice.be/fr/loi-du-16-juillet-2004 n2004009511.html 
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and impracticable way. The rule is conceived, susceptible in 
consideration of disputes, that reveal to be connected with third 
countries. It is evident, debatable in the proposal, where the rule 
respects the subsidiary forum with an autonomous way and that 
refers to domestic criteria of jurisdiction. For the application, 
reference is made to the existing situation of a third state, where 
the dispute has a close connection. Thus, the hypothesis of a 
dispute, where it brings the judges to another third state, that 
thus presents the relative act, as a connection with the 
jurisdiction and with a close way, is omitted (Lagarde, 2012)”. 

The rule, where the dispute is requested is sufficiently connected 
with the member state of the judge that is seized. The objective 
ensures, that the child should be safeguarded, thus, providing for 
the jurisdictional competence of a forum shopping and choosing 
the judges to submit the request to the member state (Rétornaz, 
Volters, 2008; Mora, 2018). For the overall economy of the 
jurisdictional discipline, that is part of the proposal, the 
circumstances configure a sufficient connection of the forum 
seized, where the jurisdictional competence criteria provided by 
the regulation are integrated through the referral of domestic 


rules of jurisdiction (Pataut, 2018)”. 


23See, with regard to the doubts raised in this respect, the analogous formulation 
of the rule as accepted in the other regulations that contemplate it, and in particular 
with reference to Regulation No. 650/2012 on succession matters. 

24 Cour de cassation, Ch. Soc., 14 septembre 2017, nos 15-26.737-15-26.738: 
https://www. legifrance.gouv. fr/juri/id/JURITEXT000035578617 
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Which jurisdiction is provided for by the proposal? 
Normally, the regulations that provide for the relevant 
jurisdiction follow instrumental rules susceptible to the 
jurisdiction considered, which is also noted in art. 10 of the 
proposal. Thus, the judges of a member state, that is seized to 
the application do not fall through the application that resolves 
the issue with an incidental manner in the filiation sector, as a 
jurisdiction, that is based on criteria provided in incidenter 
tantum with effects, that limit the pending proceedings”. 

Art. 16 of the Regulation n. 2019/1111, i.e. Brussels I-ter it 
refers, with an incidental manner, to parental responsibility, as 
an expression of a general principle of the common procedural 
law of legal systems of member states. Thus, the jurisdiction 
criteria in the proposal put the rule, that is revealed to be 
susceptible in a rare stage. 

Art. 14 of the proposal refers to lis pendens as a rule that 
formulates the standards of other European regulations relating 


to civil matters” thus adapting the proceedings in matters of 


25See recital n. 45 of the preamble of the proposal. 

26See Art. 29 of Regulation (EU) no. 1215/2012, so-called Brussels I-bis, of 
which art. 14 of the proposal seems to faithfully follow the model, except for the 
reservation that in the Brussels I-bis regulation is made in favour of the special rule 
introduced in art. 31, paragraph 2, for the case in which there is an agreement on the 
choice of forum, a hypothesis that is not relevant in the context of the proposal, in 
which the consensual choice of forum is not permitted, in consideration of the 
unavailable nature of the rights in question, as well as the provisions, inspired by the 
model of Art. 27 of the previous Regulation (EC) no. 44/2001 or Brussels I, contained 
in Art. 12 of Regulation (EC) no. 4/2009 on maintenance obligations, in art. 17 of 
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filiation to be configured, as proceedings, that ascertain personal 
status with erga omnes effects. It also refers to requirements, 
that have as their object the title of parties in commercial, civil 
matters with a restrictive, inadequate manner in the matter’’. The 
application of the matter, as a model of the Brussels Il-ter 
regulation, has replaced the requirements with the rule in the 
matter of lis pendens in the matrimonial sector, that is pending 
between the states, as the same spouses in the presence of 
requests for personal separation dissolve, annul the marriage”*. 
Parental authority in the requirements of lis pendens enters the 
sector of proceedings, that concern parental responsibility, 
requiring that these are questions, where the object has the same 
title’. The interest of the child in the matter of lis pendens in the 
proposal refers to situations, that are pending in more 
proceedings and are related to the filiation relationship that refer 
to the same child®”. 
Regulation (EU) no. 650/2012 on succession, and in Articles 17 of Regulations (EU) 
2016/1103 and 2016/1104 on, respectively, matrimonial property regimes and the 
property effects of registered partnerships. 

27THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 26ss. 

28See Art. 20, par. 1, of Regulation (EU) 2019/1111 or Brussels II-ter, and also 
the identical provision contained in Art. 19, par. 1, of the previous Regulation (EC) 
No. 2201/2003 or Brussels II-bis, the same provision appearing in Art. 11 of the initial 
Regulation (EC) No. 1347/2000 or Brussels II, in par. 2. 

29See Art. 20, par. 2, of Regulation (EU) 2019/1111 or Brussels II-ter and the 
corresponding provision, except for the tautological clarification contained in the 
provision just referred to according to which it does not apply in the case in which the 
jurisdiction of one of the two jurisdictional authorities seized is based on the 
precautionary forum provided for in art. 15 of the regulation itself, contained in Art. 


19, par. 2, of the previous Regulation (EC) no. 2201/2003 or Brussels II-bis. 
30THE MARBURG GROUP, Comments on the European Commission’s 
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The relative requirement between the object and the title of the 
applications is a solution that follows the objective that prevents 
the carrying out of parallel proceedings and the risk of a final 
decision that cannot be resolved could be a reality. The risk 
exists in matrimonial disputes according to Brussels II-ter of 
regulations in the same matter, where distinct hypotheses 
overlap the lis pendens relative with the connection to parallel 
proceedings. The interpretation is made by the CJEU and the 
Brussels Convention of 1968 (Rogerson, Lehmann, Garcimartin, 
2015; Fentiman, 2016)*', as a measure of distinction between the 
hypotheses. Thus, it is observed that the difference between lis 
pendens and its connection with the parallel proceedings is 
structural with the incidence of the regime that has 
consequences operating on the respective rules. In the case of lis 
pendens, the parallel proceedings have as their object the same 
judge and the regulations adopted in various sectors of civil 
matters. In such a case, the jurisdiction is that of the judge, who 
was first seized and has also been verified (Cuniberti, 2014; 


Bauguiet, Dechamps, Mary, 2016; Requejo Isidro, 2022)”. 


Proposal, op. cit., p. 27. 

31CJEU, C-144/86, Gubish of 8 December 1987, ECLI:EU:C:1987:528, I- 
04861, par. 8ss. C-406/92, Tatry of 6 December 1994, ECLI:EU:C:1994:400, I- 
05439, par. 37ss. 

32See Art. 29, par. 3, of Regulation (EU) n. 1215/2012, Bruxelles I-bis and Art. 
12, par. 2 of the Council Regulation n. 4/2009 on Jurisdiction, Applicable Law, 
Recognition and Enforcement of Decisions and Cooperation in Matters Relating to 
Maintenance Obligations, 2008 O.J. (L 7) 1. This Regulation is applicable via 
Regulation 1107/2009, Art. 15, 2009 O.J (L 3069) 1, (EC). Article 17, par. 3 of the 
Regulation 2016/1103 and 71th recital of Council Regulation (EU) 2016/1104 of 24 
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Instead, in the case of connection between parallel proceedings, 
the object does not coincide and makes it necessary to join the 
proceedings to the judge, who was previously seized. Such a 
solution is provided by the regulation Brussels I-bis*? and 
allows, addresses the judge, who was seized after by introducing 
a request before the judge seized first as provided for by the 
regulation Brussels II-ter (Corneloup, 2022)**. The request 
before the judge, that is pending after the submission of the 
request, can, thus, suspend the proceedings until the preliminary 
question*®. This solution presents critical issues that presuppose 
the request, that is introduced and that concerns as a preliminary 
argument, the presence of proceedings, that are parallel before 
judges of member states, that are different. This prevention 


criterion and the prejudiciality itself as it suspends the 


June 2016 implementing enhanced cooperation in the area of jurisdiction, applicable 
law and the recognition and enforcement of decisions in matters of the property 
consequences of registered partnerships. OJ L 183, 8.7.2016, p. 30-56. 

33See Art. 30, par. 2, of Regulation (EU) No 1215/2012 or Brussels I-bis. 

34See Art. 20, par. 3, second sentence, of Regulation (EU) 2019/1111 or Brussels 
II-ter, with a wording corresponding to the previous Art. 19, par. 3, of Regulation 
(EC) no. 2201/2003 or Brussels II-bis and to the still previous Art. 11, par. 3, of 
Regulation (EC) no. 1347/2000 or Brussels II. In one of the proceedings, an 
application for divorce relating to personal separation concerning the annulment of 
marriage was introduced where the instrument where the application introduces the 
judge seized is brought to the judge who was primarily seized thus identifying the 
counterclaim where it expresses the relevant provision of Art. 4 of the regulation 
Brussels II-ter and the Brussels I-bis as well as Art. 5 of the Regulation Brussels II 
relating to matrimonial matters that have to do with the provisions of the regulation. 
Thus the susceptible problems result in the lack of homogeneity of domestic solutions 
and the adoption of regulation no. n. 1259/2010 relating to divorce and personal 
separation known as Rome III. 

35THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 27, 59. 
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proceedings pending the decision of another judge seized on the 
employee's request, where the temporal order of the two judges, 
are seized according to the domestic rules of the international 
private law that each member state of the Union has. 

The lis pendens between proceedings pending in various 
Member States of the Union follows a model according to 
Regulation no. 1215/2012 or Brussels I-bis as it introduced 
cases of lis pendens or in connection with parallel proceedings 
presented before judges of member states and judges of third 
countries (Leible, 2016)**. 

International lis pendens is part of the legislation of individual 
member states, where common rules are inserted, and the 
proposal represents a simplified and precise element, as an 
opportunity, because it refers to proceedings pending before 
judges of different member states. 

It is considered, that the hypothesis of a regulation adopts 
enhanced cooperation in the face of various types of difficulties 
especially from the council, which requests the adoption of 
legislative acts in the field of judicial cooperation in civil 
matters and which affects the field of family matters*’. The 
connection of lis pendens to proceedings pending before judges 
of third countries do not apply to parallel proceedings pending 


before a judge of a participating member state to a judge of a 


36See Art. 33 and 34 of the Regulation n. 1215/2012 or Bruxelles I-bis. 
37See Art. 81, par. 3, TFEU and the recital n. 5 of the preamble. 


American Yearbook of International Law-AYIL, vol.3, 2024 


529 


non-participating member state. Member States not participating 
in a given act are treated as third states for the purposes of an act 
under investigation (Crawford, Carruthers, 2014). 
According to art. 15 of the proposal, the jurisdictional 
competence is inspired by Art. 21 of the Regulation 2019/1111, 
i.e. Brussels [l-ter, which is dedicated to jurisdictional 
competence in matters of parental authority**. Compliance with 
the provisions of the proposal concerns jurisdictional 
competence, as a procedural principle, where the jurisdictional 
authorities of member states are compliant with domestic law 
and procedures, and the minor child is capable and has the 
precise possibility of expressing his or her opinion. 
Thus, the rule as an appropriate body from an uncertain and 
interpretative point of view appears, as an affirmation of a 
principle, where the profiles of uncertainty are contrary to the 
affirmation of a verbal form that refers to domestic law. A 
referral, where the rule in the hypothesis of domestic law does 
not provide for the child other relative proceedings, that are part 
of the filiation sector’’. 
In proceedings relating to filiation and not to parental authority, 
the decision is based on objective assessments, where the will of 
the interested party appears to be very relevant*’. The 
38THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 29ss. 


39See recital n. 49 of the preamble of the proposal. 
40OTHE MARBURG GROUP, Comments on the European Commission’s 
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application of the rule to proceedings, that revoke filiation and 
adoption, as an alternative, that eliminate the rule is 
questionable. Proceedings can thus revoke filiation, as a type of 
solution, that obliges each case so as not to become contrary in 
its own matter. 

Adoption proceedings refer to the coordination that excludes the 
proceedings of application ratione materiae of the proposal*! 
thus creating problems, that are consistent with the rules, that 
respect the relevant provisions, where they are inserted. Thus, 
the proposal provides the jurisdiction, that applies in the 
susceptible proceedings, that fall to the material application of 


the same proposal. 


In what context is the new proposal on filiation inserted? 
Transnational models of extended families, child protection and 


new family models (Amos, Rainer, 2017; Tryfonidou, 2019; 


Proposal, op. cit. 28ss. 

41See Art. 3, par. 2, lett. e) of the relevant proposal which amended the regulation 
and is not applied to the sector of international adoption. Thus the preamble and 
recital no. 24 which has as its object the filiation of biological, genetic, adoption, ope 
legis type. Recital no. 25 has without measure excluded the application of the rules 
which concern the competence of law which is applicable to the ascertainment of 
filiation where it admits the rules of recognition of decisions of public acts and the 
European certificate of filiation to the recognition and filiation to a member state and 
in national situations also including filiation which constitutes after a domestic 
adoption. Recital no. 26 and 27 are referred to the national adoption which constitutes 
international adoption to a member state where it refers to the convention of the 
Hague of 1993 which applies to Art. 66, par. 3 of the proposal. The convention of the 
Hague of 1993 has already clarified that the same provision of Art. 3, par. 2, letter e) 
does not leave out the relevant indications which are part of its preamble. THE 
MARBURG GROUP, Comments on the European Commission’s Proposal, op. cit., 
10s. 


American Yearbook of International Law-AYIL, vol.3, 2024 


531 


Géssl, Melcher, 2022) is a reality that has been going on for 
years, thus, allowing a new ius as a choice for new families, who 
wish to purchase children through assisted procreation that are 
not part of domestic law and parental ties do not necessarily 
have to be those of origin. 

These are limping legal parentage situations in the face of a 
change, where private international law is trying to evolve, to 
respond precisely especially in the area of applicable law, where 
the conflict rules from various legal systems (Boosfeld, 2023) 
are significantly deferred (Duden, Dutta, Helms, Mayer, 2023) 
and in practice undermine legal certainty, and the continuity of 
family statuses that increase in the transnational sector (Pfeiff, 
2017). 

The new proposal was based on the guarantee of mutual 
recognition of legal situations in the areas of family and 
inheritance law (Liakopoulos, 2018; Liakopoulos, 2019a; 
Scherpe, Bargelli, 2021). The legal basis is that of Art. 81 TFEU 
(Blanke, Mangiamelli, 2021) in the field of civil judicial 
cooperation as proposed in the investigation, also in the field of 
family law” and to reach unanimity in the Council (Hamnje, 


2011). 


A42CJEU, C-267/06, Tadao Maruko, of Ist April 2008, ECLI:EU:C:2008:179, I- 
01757. C-391/09, Runevié-Vardyn and Wardyn of 12 May 2011, 
ECLI:EU:C:2011:291, 1-03787. C-541/15, Freitag of 8 June 2017, 
ECLI:EU:C:2017:432, not yet published. 
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The phenomenon of children who do not have a birth 
certificate* and/or who are not registered** result in the 
enjoyment of rights and brought the relevant risks*. The 
difficulties of today's families are in need of ensuring that 
filiation in a given law and in the Member States (Tryfonidou, 
Wintemute, 2021) put the applicable law in the proposed 
regulation to be indicated as the basis for the protection of 
juvenile rights*® and gay equality*’. It is an objective for the 


A43Hague Conference on Private International Law, Experts’ Group on the 
Parentage/Surrogacy Project, Final Report: The feasibility of one or more private 
international law instruments on legal parentage, March 2023. 

44Report of the UNICEF, Every Child’s Birth Right Inequities and Trends in 
Birth Registration, December 2013: “(...) children at birth is the first step in securing 
their recognition before the law, safeguarding their rights, and ensuring that any 
violation of these rights does not go unnoticed (...)”.. The Council of human rights 
adopted on 4 April 2023 and approved the Resolution n. 52/25, Birth Registration 
and the Right of Everyone to Recognition Everywhere as a Person Before the Law 
where minors are provided with a birth certificate that respects human rights by 
ensuring continuity in relation to their status and respect for the right to personal 
identity: https://www.refworld.org/legal/resolution/unhre/2015/en/105611 

452009/941/EC: Council Decision of 30 November 2009 on the conclusion by the 
European Community of the Hague Protocol of 23 November 2007 on the Law 
Applicable to Maintenance Obligations. OJ L 331, 16.12.2009, p. 17-18: https://eur- 
lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32009D0941; 2008/43 1/EC: 
Council Decision of 5 June 2008 authorising certain Member States to ratify, or 
accede to, in the interest of the European Community, the 1996 Hague Convention on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in respect 
of Parental Responsibility and Measures for the Protection of Children and 
authorising certain Member States to make a declaration on the application of the 
relevant internal rules of Community law-Convention on Jurisdiction, Applicable 
Law, Recognition, Enforcement and Cooperation in respect of Parental Responsibility 
and Measures for the Protection of Children. OJ L 151, 11.6.2008, p. 36-48: 
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32008D043 1 

46COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN 
PARLIAMENT, THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL 
COMMITTEE AND THE COMMITTEE OF THE REGIONS EU strategy on the 
rights of the child. COM/2021/142 final: 
https://eur-lex.europa.eu/legal-content/en/ALL/?uritCELEX%3A52021DC0142 

47COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN 
PARLIAMENT, THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL 
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protection of fundamental rights in cross-border situations, that 
allows the circulation of filiation towards parents of situations, 
that have not allowed the same measure in all legal systems and 
especially in the field of family law**, where they apply (De 
Gotzen, 2016)” the ascertainment and recognition of filiation 
(Tryfonidou, 2024). 

The Pancharevo case of the CJEU (Tryfonidou, 2021; De 
Capitani, 2023) and the order issued in the Rzecznik Praw 
Obywatelskich case*! consider the recognition of decisions on 
filiation as “an essential element” for giving concrete 
application to the rules on the free movement of persons and, in 
particular, to Art. 21, par. 1, TFEU”. 


It is not precise and suitable to solve the problems, that are 


COMMITTEE AND THE COMMITTEE OF THE REGIONS Union of Equality: 
LGBTIQ_ Equality Strategy 2020-2025. COM/2020/698 _ final: —https://eur- 
lex.europa.eu/legal-content/EN/TXT/?uriztCELEX%3A52020DC0698 

A48Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning 
jurisdiction and the recognition and enforcement of judgments in matrimonial matters 
and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000. A 
proposal for a revised Regulation was adopted by the European Commission on 30 
June 2016. Proposal for a Council Regulation on jurisdiction, the recognition and 
enforcement of decisions in matrimonial matters and the matters of parental 
responsibility, and on international child abduction (recast), COM(2016) 411 final. 
Regulation n. 2016/1191 of the European Parliament and the Council of 6 July 2016 
which promotes the free movement of citizens by simplifying the requirements for the 
re-examination of certain public documents in the European Union and amending 
Regulation no. 1024/2012 (OJ, L 200 of 26 July 2016). Council Regulation (EU) 
2016/1103 of 24 June 2016 implementing enhanced cooperation in the area of 
jurisdiction, applicable law and the recognition and enforcement of decisions in 
matters of matrimonial property regimes, OJ L 183, 8.7.2016, p. 1-29 and Council 
Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced cooperation in 
the area of jurisdiction, applicable law and the recognition and enforcement of 
decisions in matters of the property consequences of registered partnerships,OJ L 183, 
8.7.2016. 
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connected to the application of parental ties, that do not reach 
the establishment of atypical filiations for the protection of 
rights. Thus, in the current state of supranational legislation, 
member states oblige the recognition of family statuses within 
the limits of guaranteeing the exercise of rights, that have to do 
with the free movement of persons (Liakopoulos, 2019c)*’. 

Already, the Directive (EC) 2004/38™ has not oblige the 
Member States: “to recognise the filiation established in another 
Member State for other purposes”. As a regulatory gap is not 
without consequences for minors and certainly not in terms of 


enjoyment of rights (Danieli, 2023)”. 


A49Regulation n. 2016/1191 of the European Parliament and the Council of 6 July 
2016 which promotes the free movement of citizens by simplifying the requirements 
for the re-examination of certain public documents in the European Union and 
amending Regulation no. 1024/2012, op. cit. 

SOCJEU, C-490/20, V.M.A. v Stolichna obshtina, rayon ‘Pancharevo’ of 14 
December 2021, ECLI:EU:C:2021:1008, not yet published. 

51CJEU, C-2/21, Rzecznik Praw Obywatelskich v K.S. and others of 24 June 
2002, ECLI:EU:C:2022:502, not yet published. 

52CJEU, C-673/16, Coman and others of 5 June 2018, ECLI:EU:C:2018:385, 
published in the electronic Reports of the cases. C-129/18, SM of 26 March 2019, 
ECLI:EU:C:2019:248, published in the electronic Reports of the cases. 

53Green Paper: European Commission, Less Bureaucracy for Citizens: Promoting 
Free Movement of Public Documents and Recognition of the Effects of Civil Status 
Records, Bruxelles, 15.12.2010, COM (2010), 747, final, para. 4.1. https://eur- 
lex.europa.eu/legal-content/EN/ALL/?uri=COM:2010:0747:FIN 

54Directive 2004/38/EC of the European Parliament and of the Council of 29 
April 2004 on the right of citizens of the Union and their family members to move 
and reside freely within the territory of the Member States amending Regulation 
(EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text 
with EEA relevance). OJ L 158, 30.4.2004, p. 77-123. 

55THE MARBURG GROUP, Comments on the European Commission’s 
Proposal for a Council Regulation on jurisdiction, applicable law, recognition of 
decisions and acceptance of authentic instruments in matters of parenthood and on the 
creation of a European Certificate of Parenthood, 10 May 2023. 
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Thus, the system of guarantee of individual statuses within the 
Union is introduced as a typical instrument of private 
international law (Villiger, 2023) aided by the jurisprudence of 
the European Court of Human Rights (ECtHR). 

Indeed, the ECtHR leaves states a margin of appreciation that 
protects the best interests of the minor (O'Halloran, 2018; 
Liakopoulos, 2019; Villiger, 2023)°’: 


“(...) the obligation to recognize the legal relationship of filiationis 
established abroad falls on the states - even in the case of a child born 
through recourse to surrogate motherhood and in relation to the intentional 
parent - there is no damage to the best interests of the minor if alternative 
institutions to “full” recognition are available, such as, for example, in the 
Italian case, the institution of adoption in particular cases (...)” (Lima, 2024). 


The topic concerns and highlights the situations that have to do 
with the recognition of the status filiationis in relation to 
surrogate motherhood. Recital no. 18 amended by the European 


Parliament also established that: 


“(...) cannot be interpreted as requiring a Member State to amend its 
substantive rules on family law in order to accept the practice of surrogacy 
(...)” (Lima, 2024). 

Recital no. 14 also prevented Member States from being in 


conflict with domestic public order with regard to the 
recognition of status filiationis. Particularly, it affirms that 
“Member States ensure that this Regulation is implemented 


correctly”, public order is not used to circumvent the obligations 


S6ECtHR Paradiso v. Campanelli v. Italy of 24 January 2017, par. 88. 

57See in particular from the ECtHR the leading cases: Labassee v. France and 
Mennesson v. France of 26 June 2014, Paradiso and Campanelli v. Italy, issued on 27 
January 2015. In the same spirit of orientation also the next cases: Laborie v. France 
of 16 January of 2017; Foulon v. France of 24 January 2014 and Bouvet v. France of 
21 July 2016. 
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under this Regulation and that this Regulation is interpreted in 
accordance with the case law of the Court of Justice of the 
European Union. 

The main reasons attributed to the filiation rules concerning the 
applicable law as well as the differences in material norms of the 
individual Member States to a national context, where such 
aspects continue to the internal prerogatives to appear with 
precise manner and the continuous regulations in the sector as 
well as the new proposal of new generation, introduce a 
jurisdiction of a recognition of an execution of acts, decisions, 


where with every effort highlight with consistent manner. 


The discipline linked to the proposed regulation 

Starting to read the proposal carefully we see that it guarantees 
legal certainty and predictability through a spirit that 
characterizes the entire reform, recognizing the establishment of 
filiations that do not find recognition in a similar way to all legal 
systems. The common rules on applicable law that concerns 
filiations in cross-border situations aim to avoid the 
jurisdictional authorities as competent to a Member State, that 
adopt cross-border situations in conflicting decisions facilitating, 
thus, the acceptance of acts, that are devoid of binding legal 


effects for the Member State of origin*’. 


58See recital 50. 
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Identifying the applicable law as a tool that highlights the notion 
of filiation between children and parents to adopt by operation 
of law the proposal intends to apply to filiation relationships, 
that are established in a Member State, that deals with minors in 
a situation also of married couples, registered partnerships, 
homosexual families and unconceived children. Consequently, 
the cases of appeal and assisted procreation techniques are 
always in technological evolution through the universal 
character of a law that is identified as applicable’. 

The identified law refers to connecting criteria, that are 
regulated in the proposal of filiation to a Member State, as a 
subject of the regulation and/or a third country where it thus 
resorts to enhanced cooperation, that respects choices made by 
the supranational legislator and in acts adopted according to the 
legal basis of Art. 81 TFEU (Blanke, Mangiamelli, 2021), 
especially in matters of succession but also to the regulations 
relating to the marital regimes of patrimonial effects of 
registered unions. Thus, a coincidence between forum and ius 
is highlighted. Identifying the applicable law, especially of 
habitual residence, is an important criterion for the transport in 


matters of jurisdiction, where it is established according to art. 6 


59See recital 52 and Art. 16 of the proposal. Art. 4 of the Regulation Rome III, 
Art. 20 of the regulation of succession. 

60Regulation 650/2012 on succession, as can be seen from recital 23, one of the 
fundamental objectives pursued by the European legislator is precisely to ensure the 
coincidence between forum and ius. 
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the relevant competent jurisdiction. 

The applicable law does not include citizenship for children or 
for their parents as rules that are structured and connected with 
the filiation of the member state. Thus, these rules that are valid 
erga omnes are taken into consideration before the authority of a 
member state as subject to the regulation that does not bind the 
authorities of third states and in case of enhanced cooperation, 
where the member states are not applicable. 

The status filiationis is a fundamental element, where according 


to art. 4: 


“(...) whatever age at which filiation must be ascertained or recognized or 
proven (...) specific rules are contained in the proposal in terms of applicable 
law (...) they appear sufficiently versatile to take into account the possible 
changes in circumstances that inevitably occur during the life of a subject 


Gey 
The proposal is negative in the question of referral according to 


art. 21 as a choice of the European legislator when it operates 
according to the regulation of succession in certain cases. 
Additionally, when it refers to the law of a third country it puts 
in line part of the regulations of private European international 
law, that are adopted in the field of family. Thus, the multi- 
legislative systems in such contexts are viewed, as proposals for 
the solution of a conflict in case the application rules established 
at the internal level of the states lack the criteria for identifying 
the discipline. Accordingly, the proposed regulation, according 


to art. 23 of application of the law and the territorial unit of 
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residence, is connected with the birth of the child. 


Article 17 and applicable law 

The connection, as a criterion of habitual residence, identifies 
the substantive right in the cases that cannot be presented 
according to art. 17 of the proposal. These are for example, the 
birth of a child with a mother who stays abroad, the surrogate 
mother and the intentional parents, that want to take the child to 
another country after the birth. 

According to the CJEU: 


“(...) the habitual residence of the child must be established on the basis of 
the specific factual circumstances characterising the specific case (...) 
physical presence in the territory of a given Member State, other factors must 
be taken into account which are suitable for demonstrating that such presence 
is not actually temporary or occasional and that it denotes a certain 
integration of the child in a social and family environment, which 
corresponds to the place where the centre of his life is actually located (...). 
All the elements indicated above, in the case of a newborn, are not yet 
available and ascertainable (...)”. 


These are circumstances and criteria, which are unchangeable”. 

The issues relating to filiation continue to apply the connecting 
criterion of the law of the state of habitual residence of the 
mother at the time of birth to the indeterminate time, which 
leads to a series of situations, where it is not appropriate, not 
suitable to allow the domestic system, that has an effective 
material connection in line with the legitimate expectations of 


the parties as a precise interest that governs the case. The mother 


61THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., p. 32ss. 
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and the child during the years are transferred to other countries 
and the child is separated from the natural mother even in cases 
of surrogate motherhood (Lima, 2024). 

Establishing the filiation of birth is appropriate for the 
applicable law, that is not identified according to the connection 
of the habitual residence of the mother at the time of birth, as a 
criterion of the habitual residence of the child. The inspiring 
principles are sought as clarified in the recital n. 39 in the 
proximity between the forum and the legal sphere of the child to 
use the habitual residence of the child, as a connecting factor, 
that identifies the applicable law and that reveals other 
regulations, as a connecting factor, that uses family law from the 
point of view of European international private law, where the 
habitual residence of the person/persons concerned is involved 
with the principal subject, that takes into consideration with 
priority the child (Rogerson, 2000). 

Using the term “establishment of filiation at the time of the birth 
of the child” means the establishment of filiation, that is 
established by one’s birth. Thus, the applicable law determines 
the circumstances, where it establishes the habitual residence, 
that gives birth to the reference of the alternative criterion of the 
state, where a child was born as a circumstance that also occurs 


in the case of refugee, displaced and third country women. It is a 


62THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 34. 
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provision not necessarily appropriate where the state of birth 
identifies and respects one’s habitual residence. The certainty of 
the law in time as well as the free enjoyment of rights relating to 
filiation and one’s status establishes the laws that are designated 
in a compliant manner and according to art. 19, that establishes 
and applies subsequent amendments, as a consequence of 
changes, that have an incidental character on connecting criteria, 


not suitable to affect filiation already established. 


Discriminatory law, alternative criterion and prohibition of 
application of the law 

Cross-border families change faces and status very often in an 
evolving society, where family models and differences in 
domestic arrangements, concern the purposes pursued by art. 17, 
par. 2, which states: 


“(...) derogation from paragraph 1, if the law applicable pursuant to 
paragraph 1 allows for the establishment of filiation for only one parent, the 
establishment of filiation for the second parent may be subject to the law of 
the state of nationality of the first or second parent or to the law of the state 
of birth of the child (...)”. 


They considered as general the criteria of filiation that result 
from the law of citizenship of one of the parents and the state of 
birth of the child. According to the recital n. 52 with exceptional 
manner it is possible in relation to the applicable rule the 
establishment of filiation for a single parent. It is thus applied a 


subsidiary law, which considers the citizenship status for one of 
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its parents and the state of birth of the child. The filiation for a 
single parent is established according to the laws that are 
applicable to the regulation and that filiation establishes the 
authorities of member states that are different and recognize to 
the member states the bases, the rules of this regulation. Thus, 
are set the competent authorities of a member state according to 
what is established by the regulation. Art. 17, par. 2 provides the 
cases, where the applicable law identifies the general criteria 
and thus does not allow co-parenting. 

Thus, the determination of filiation for a parent, who is the only 
one at the moment, that the child is born from a person of the 
same sex, affirms as applicable law the establishment of 
parenthood, as a benefit of the natural mother but also of the 
intentional mother where she resorts to the recognition of 
maternity, paternity in the legal systems where they are 
permitted. The proposal takes into consideration the recital n. 
52, which simplifies in these families the relative obstacles, that 
are recognized their rights. 

The ratio of the norm has an extensive interpretation, that does 
not include the cases of two parents of the same sex and 
according to art. 17, par. 1 the determination of filiation towards 
a parent who creates a family unit alone. 

The doubt has to do with the filiation of the parent, who applies 


the law of the state of citizenship for the first and/or second 
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parent and/or the law of the state of birth of the child®. Thus, the 
choice of the use “may apply/must apply” creates legal 
difficulties and uncertainties, as it does not provide the 
requirements identified by art. 17, par. 2. 

It satisfies, however, appeals based on other criteria, i.e. that 
favors co-parenting and avoids discrimination against children 
who are interested. Thus, any interpretation of art. 17, par. 2 
with a direct applicable way risks evaluating the parenthood of a 
child with a different way according to the member state that 
thus creates dissimilarities of application, that are in contrast 
with the objectives pursued by the proposal under examination, 
i.e. by harmonizing the evaluation of parenthood throughout the 
European territory as a type of discrimination. 

The criterion of habitual residence of the putative parent is not 
appropriate to determine the habitual residence of the parent by 
the law of the state, where he or she holds the relevant 
citizenship. According to recital 41: 


“(...) the identification of citizenship as well as the problems posed by the 
possession of multiple citizenships constitute, also for the proposed 
regulation in question, preliminary questions to be resolved on the basis of 
national law (...). Habitual residence, as a criterion of European derivation 
subject to autonomous interpretation, is more responsive to the spirit of 
harmonization that accompanies this type of legislative initiative, and as 
such, where possible, should be privileged (...)”. 


In recent years there has been a path of autonomy, that 


considered appropriate to provide for the choice of parents, who 


63THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 37ss. 
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limit the alternative criteria, that are indicated by art. 17, par. 2. 
The application of the law different from that of art. 17, par. 1 
and the results that are not in line with the legitimate 
expectations of the parents take into consideration first of all the 
superior protection of the interest of the child, who is 
subordinated to the expectations of the parents as such™. 

The legal systems establish a relationship of filiation for the 
partners of the natural mother and not between the parents 
where there is a de facto relationship. Thus, there is a 
discrimination for unmarried parents. The de facto relationship 
accepts that the father of a child is the husband of the natural 
mother at the moment a child is born and does not consider as a 
criterion the automatic attribution of parenthood to an individual 
(Bonomi, 2011; Grieco, 2018). The restrictions of ascertaining 
parenthood concern as a criterion the basis of filiation, which is 
not discriminatory. Thus, the relative legal system of the 
children born out of wedlock does not give the possibility of 


filiation towards another parent. 


Application of the lex causae and article 18 
Article 18 of the proposal has to do with the procedures that 
consider the filiation legitimate to act. The procedure that 


identifies the applicable law of filiation establishes the birth. 


64THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 34ss. 
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This is an aspect where the reference to filiation is interpreted 
restrictively and the birth of the register is relevant in the 
immediate days. The law, thus, applies and gives birth to the 
habitual residence of the state of birth as typical situation and 
the habitual residence is different from the state of birth. 

Article 18 is not exhaustive. This is how the issues that regulate 
the law applicable to the dispute of filiation are welcomed. 
These are instruments of European private international law 
useful for citizens and judges who identify the situations 
regulated by the use of rules of a conflict under investigation 
(Liakopoulos, 2019e; Liakopoulos, 2019f)®. 

Lett. a) of art. 18°, refers to the procedures for ascertaining or 
contesting filiation. According to the now consolidated principle 
of European private international law of the lex fori, in 
procedural matters each authority applies its own internal law, 
even if the relevant conflict rules provide for the application of a 
foreign substantive law placed at the forum regit tudicium. The 
procedural rules have to do with the sovereignty of the state that 
governs the evaluation of a balance of rights that formulate in an 
appropriate manner and interpret the law identified as the limit 
applicable to govern the requirements that take into 


consideration the procedural type of filiation ascertainment. The 


65See Art. 12 of the Rome I Regulation and Art. n. 27 on matrimonial property 
regimes and patrimonial effects of registered unions. 

66THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 37ss. 
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procedures for contesting filiation use the ascertainment in 
aspects that follow the same logic®’. 

The criterion of par. 1 of art. 17 regarding habitual residence 
uses the criterion of the law of the state, where the child 
habitually requests the proceedings that are initiated. The legal 
proceedings are related to filiation initiated in the country, 
where the minor resides and allows the application of a law, that 
is connected with the interest pursued by the forum and the tus, 
as the aim of acquiring greater importance in the economy of the 
proposed regulation, that considers as valid the requirements of 
laws, i.e. applicable law filiation according to art. 17 and art. 20 
of the domestic law that a person is about to perform an act of 
habitual residence. 

The validity of the acts of ascertainment for filiation traces 
aspects of formal validity, that are regulated according to art. 20 
and it is up to the substantive law to regulate the applicable law 
by resorting to criteria that are provided for in art. 17™ regarding 
an act of ascertainment of contestation of filiation. 

In this way greater legal certainty is allowed without giving the 
interpreter a solution to the problem of the law identified as 
applicable. A given declaration is tied to material conditions that 


satisfy the act considered valid under a given domestic law. 


67THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 37ss. 

68CJEU, C-617/20, T.N. & N of 2 June 2022, ECLI:EU:C:2022:426, not yet 
published. 
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Limits 

The European legislator is aware of art. 22 of the proposal that 
sets the criteria for identifying the applicable law and leads to it 
in a practical way. A first-line limit is that of public order 
(Bernard, Cresp, Ho-Dac, 2020), where the applicable law is 
identified and allows the competent authorities the relative 
exceptional circumstances that protect a public interest, that is 
considered superior and disapplies the law in a determined way 
to authorities, that allow the clause in an indiscriminate way in 
the matter of filiation. The risk that achieves the objectives 
pursued in the proposal for the establishment of filiation is of an 
atypical type and co-parenting. The free circulation of family 
statuses does not resort to the application of provisions that 
provide for the establishing filiation towards parents of the same 
Sex. 

In cases of recognition by same-sex couples, it was the 
jurisprudence, that tried to give some answers, such as in the 
Schalk and Kopf v. Austria ruling of 2010, where it stated that 
same-sex marriage is an expression that has to do with Art. 12 
ECHR and Art. 19 CFREU, which does not require states parties 
to recognize same-sex couples in their domestic law once they 


are formed when the state itself allows it. 


69ECtHR, Schalk and Kopf v. Austria of 24 June 2010. 
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Reserving foreign marriages between people of the same sex is 
referred to by the CJEU, where it actually violates the EU rules 
on freedom of movement and residence. The Coman and others 


case (Belavusau, Kochenov, 2020)” is noted, which states that: 


“(...) Romania’s refusal (where same-sex marriage is not permitted) to 
recognise a same-sex marriage celebrated by a Romanian citizen abroad with 
a citizen of a third country, for the purpose of granting the right of residence, 
is contrary to the principle of free movement of persons enshrined in art. 21 
TFEU as well as the right to family reunification (which also includes the 
same-sex spouse) recognised by Directive 2004/38 (...)””. 

In fact, the Coman case has tried to give a status to same-sex 


marriage as a state, that has not admitted the form of marriage 
according to the measures, that prejudice the rights of movement 
and residence of the Union that concern European citizenship 
especially in the area of custody, maintenance obligations and 
succession. The status cannot have a general modus as noted in 
the Schalk and Kopf cases of the ECtHR but expression of the 
right that marries thus recognizing Art. 12 ECHR. The failure to 
recognize celebrated abroad of a state that is part of the ECHR 
thus entails a violation of the convention. 

According to the proposal, new forms of filiation are connected 
and depend on technology, especially genetic engineering. This 


is a form of filiation where genetic engineering seeks to perfect 


7OCJEU, C-673/16, Coman and others of 5 June 2018, op. cit. 

71Directive 2004/38/EC of the European Parliament and of the Council of 29 
April 2004 on the right of citizens of the Union and their family members to move 
and reside freely within the territory of the Member States amending Regulation 
(EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, op. 
cit. 
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heterologous artificial insemination, which thus allows filiation 
to use the gametes of a donor external to the couple. These are 
techniques, that allow filiation to be achieved even by sterile 
heterosexual couples, where the situation is uncertain and 
socially and legally accepts the filiation relationship based on 
situations, where social conscience is divided. 

On the one hand, we have couples of women, who give birth 
and share the project of procreation of children with two 
mothers and the inside of the heterosexual and/or same-sex 
couple that uses a stranger in the case of surrogate motherhood. 
These are policies, where homosexual couples constitute the 
filiation relationship for the couple. This is why the European 
Commission has included the proposal within the sector that has 
to do with equality according to the rights of same-sex couples. 
Not all states have admitted the types of situations that have 
tried to follow their objective in the member states, that offer 
favorable legislation, that, however, encounters obstacles from 
the states that do not admit such types of filiation. 

The status filiationis of a couple with two mothers and the birth 
certificate, according to the measure, where it exercises the 
freedom of movement and not the situations, that are considered 
as a cause of succession, parental responsibility and 
maintenance obligations, recognize the status for the issuing of a 


valid identity document and circulation where it transcribes the 
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birth certificate and foreign provision from which the filiation 
relationship results. The proposed regulation intervenes to an 
objective, that follows the discipline, where the recognition of 
the status filiationis derives from a practice, where children with 
two mothers, from surrogacy admits that the effects related to 
recital no. 11 regarding the right to a name, citizenship, legal 
representation, etc. allows parents and children to exercise the 
rights and obligations that derive from their status. The proposal 
does not meet the relative favor of the states, that are against the 
forms of filiation and different to the contrary verification, that 
respects surrogacy. 

According to art. 22 the incompatibility and the contrariety of 
the foreign legislation restrict the hypotheses used by par. 2. The 
public order invokes the respect of the fundamental rights that 
are part of an incompatibility with the member state in an 
exceptional way, thus, denying the application of the law 
identified applicable to certain provisions (Bonomi, 2016). 

Thus a certain evaluation of compatibility is requested. It 
respects the risk of the principle of non-discrimination and 
violates the limit of a control of conformity with the public order 
to remain in the full discretion of the state where it is carried 
out. This is an element that narrows the scope of application as 
an exception to the examination that opens new future scenarios 


as limits destined to occupy a marginal space between member 
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states and European institutions where mutual trust narrows the 
legal condition and the cross-border effectiveness of legal 
situations are expressed to public order within the best interests 
of the minor, that specifies the law of the state, that determines 
the regulation that excludes the results incompatible with the 
public order of the forum, that is in conflict with this interest 
(Liakopoulos, 2019d). 

Recital no. 17 refers to the notion of best interests of the minor 
where by minor is meant, according to Art. 1 of the UN 
Convention on the Rights of the Child and the Adolescent of 20 
November 1989 and to the applicable legislation and the 
interpretation of Art. 24 of the CFREU and Art. 3 and 12 of the 
UN Convention on the Rights of the Child and the Adolescent, 
the child under the age of eighteen who reaches the age of 
majority. Already article 2 of the same convention gives its 
states the right/duty to guarantee the rights for minors without 
discrimination thus adopting measures, that are appropriate to 
the minor, who protects every form of discrimination and 
sanctions to a situation of their parents. According to art. 3 the 
decisions of competence and the judicial, administrative 
authorities deal with the best interests of the child as a first line 
basis and then of the family and the woman. 

Public order concerns the states that recognize filiation and 


constitute the result of the related procedures, such as surrogate 
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motherhood, which is not acceptable and does not limit the light 
of rights, the principles where according to art. 7 every person 
respects private and family life and art. 24 protects the rights of 
the minor that can be invoked in exceptional cases. This 
generates problems for the European filiation certificate, an 
unfinished argument, where the recourse to the exception of 
public order excludes the illegitimate invasion of the related 
domestic competences, the interest of the children and public 
order (Jayme, Hausmann, 2020) and denies the recognition of a 
judicial decision, that is incompatible with the public order of 
the member state, that according to art. 31 requests the relative 
recognition. 

The recourse to public order is not referred to and allowed, 
which applies the recourse to the lex fori and considers the 
greater interest of protection to the minor. This lack surprises the 
European regulation that deals with the status of a provision in 
general”. The sector of successions in the civil tradition 
involves the aspects that are related to filiation, parenthood also 
in the inheritance sector where the European legislator takes into 
consideration the matter that regulates property, real rights 
relating to inheritance matters, the rule that provides for the 
application of special provisions of the lex rei sitae on real 


estate, other categories of assets of an economic, social and also 


72See Art. 30 in Regulations 650/2012, 1103 and 1104/2016. Others, however, 
such as Regulation 1259/2010 and Regulation 4/2009 do not contain it. 
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family nature. 

Thus, a proposal that includes public order and the 
effectiveness of the European judicial space of the rights 
considered by uniform rules such as the principle of continuity 
of status in the European space, is not provided for. It, however, 
leaves room for appreciation to the CJEU referred to mutual 
trust as mandatory between member states and private 
international law and introduces an element intended to force 
domestic systems, which welcomes a private international 
model in the Union within a similar framework of purposes of 
rules, which apply and cannot find space”. 

However, the case of surrogate motherhood remains under 
investigation. Its fundamental values are linked to the dignity of 
women. Recital no. 14 and as amended by the European 
Parliament provides the relevant indications, that offer the 
possibility to member states to refuse recognition of the status 
filiationis and conflicting with public order and identity. The 
principle of continuity thus comes into coordination with the 
latitude that recognizes the international public order to verify 
the compatibility of foreign birth certificates, where the intended 


parents are in the status of pregnancy and surrogate motherhood. 


73CJEU, C-491/10 PPU, A. Zarraga v. Pelz of 22 December 2010, 
ECLI:EU:C:2010:828, 1-14247, par. 70: “(...) the systems of recognition and 
enforcement of decisions issued in a Member State “are based on the principle of 
mutual trust between Member States that their respective national legal systems are 
capable of providing equivalent and effective protection of fundamental rights, 
recognised at Union level, in particular in the Charter of Fundamental Rights (...)”. 
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What are the obstacles to the free movement of persons 
concerning their substantive nature and matters of filiation? 
The proposed regulation also deals with the free movement of 
persons within the Union in matters of filiation (Gonzalez 
Beilfus, Pretelli, 2022-2023; Fulchiron, 2023; Gonzalez Beilfus, 
2023; Rodriguez Pineau, 2023; Tryfonidou, 2023; Dominelli, 
2024; Maoli, 2024; Queirolo, 2024). In this context, the classic 
rules of international private law also find a basis, namely 
conflicts of laws, jurisdiction, recognition of decisions, public 
acts in the matter and, contributions that are inserted according 
to art. 2 of the legal framework of the movement of persons. 

Art. 3 relates to the rules of international private and procedural 
law in matters of filiation. Art. 4 deals with the function of free 
movement of persons as choices made by the same legislator, 
who defines the application of the instrument under discussion. 
Art. 5 analyses the principle of mutual recognition of family 
statuses and the related jurisprudence. Art. 6 is considered the 
step that respects the rights of free movement of the law of the 
Union. Art. 7 affects the free movement of persons who 
consider adopting the act. 

In this case there are heterogeneous differences that concern the 
establishment of the filiation relationship and the recognition of 


filiation relationships, that are created abroad. The rules on 
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conflicts of laws and jurisdiction uniformly put the international 
legal instrument in matters that have to do with the matter of 
filiation responsible”. 

These are differences that are expressions of social values within 
the member states, i.c. divergences that are linked to the 
acceptance by individual states of filiation outside of marriage 
and ask for the legal framework where different family models 
have introduced disciplines for procreation techniques with new 
methods (Morel and others, 2022). 

The status filiationis is materially assured (Salerno, 2019)” 
when the individual states and the filiation ascertain a judicial 
decision. In this case the act of the public authority constitutes a 
legal relationship according to the will of the parties’. The 
risks, that derive from its application, are linked to the conflicts 
of laws for the recognition of the filiation relationship abroad 
(Salerno, 2019). Finally, the domestic law of the child and of 
another parent is limited to the residence, domicile and persons 


concerned. 


74Expert Group in the Parentage/Surrogacy Project has adopted in 2022 a final 
report entitled: The feasibility of one or more private international law instruments on 
legal parentage (v. Prel. Doc. No. 1 of November 2022, CGAP 2023, March 2023). 
The Council then established a Working Group in March 2023 to further develop the 
report on a text of a conventional nature: https://www.hcch.net/en/projects/legislative- 
projects/parentage-surrogacy 

75HCCH, A Study of Legal Parentage and the Issues Arising From International 
Surrogacy Arrangements, 2014, Prel. Doc. No 3C (The Study), 3 March 2014, 7ss. 

76https://commission.europa.eu/document/download/7def1le33-1132-4607-8f43- 
e01864d42a2e en filename=swd_2022 391 1 en_impact_assessment_partl v3.pdf 
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Free movement and application of the proposal 

The objectives and the private international aspects of filiation 
introduce conflicts of jurisdiction. Such conflicts of law consider 
legal certainty as an element that works in favor of the freedom 
of movement of persons. The material scope of the proposal 
considers the objective, that facilitates the recognition of 
filiation by a Member State and ensures for it the exercise of 
free movement on the territory according to recitals of numbers 
21 and 24 of the proposal”. 

Biological and genetic filiation is established by law for children 
of single parents, de facto and married couples and is 
comparable with the applicable law according to which the 
children of parents, recital no. 14, of Member States do not 
invoke the limit of public order and refuse recognition that 
exercises circulation on the territory of the Union. 

The proposal does not apply to filiations that are established in a 
third state (Danieli, 2023)”. This is a choice where freedom of 
movement guarantees the law of the Union that considers 
filiation relationships in a broad and restrictive way. The 


application of a legal instrument recognizes filiations in a 


77See the recital n. 24 of the proposal and the relevant relation. 

78According to art. 3, par. 3 of the proposal: “(...) does not apply to the 
recognition of judicial decisions establishing parentage rendered in a third State nor to 
the recognition or, as the case may be, acceptance of public instruments establishing 
or proving parentage drawn up or registered in a third State (...)”. See also the 
European Group for Private International Law (GEDIP), Observations on the Proposal 
for a Council Regulation in matters of Parenthood, Meeting of September 2023, 6 
December 2023, www.gedip-egpil.eu, par. 5. 
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member state, that provides that the latter continue to apply to 
the relative mechanisms, that establish the level of each member 
state, risking, however, to create obstacles to the movement of 
couples in the territory of a third state since the risk project 
relating to the filiation relationship is not recognized in the 


member state of destination. 


The proposal that strengthens free movement 

Art. 2 of the proposal refers to the movement that is guaranteed 
to the union (Gonzalez Beilfus, Pretelli, 2022-2023). As a 
statement it is deduced from the proposal regarding the impact 
on the freedom of movement. Thus, however, it risks being 
simplistic underlining the basic objectives of a proposal that 
prevents families from exercising free movement in the territory. 


Displaying certain certificates even if considered optional within 


the exercise of the freedom of movement” are connected with 


the jurisprudence of the CJEU in function of filiation®®. But also 


perhaps not necessarily by the jurisprudence but by the 


79See recital 14 of the proposal of regulation. 

80CJEU, MRAX of 25 July 2002, ECLI:EU:C:2002:461, I-06591, parr. 61-62. C- 
215/03, Oulane of 17 February 2005, ECLI:EU:C:2005:95, I-01215, parr. 23-26: 
“(...) a Member State may not refuse entry at the border a third-country national who 
is married to a Member State national and who seeks to enter its territory without 
being in possession of a valid identity card or passport, if the person concerned is able 
to prove his or her identity and marital relationship in another way (...). In the Oulane 
case, it is emphasised that, in order to exercise the right of residence, proof of 
nationality cannot be made subject to the production of a valid identity card or 
passport if such proof can be provided, without any equivocation, by other means. 
Neither case therefore concerns proof of filiation (...)”. 
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provision of Art. 4, par. 3 of Directive 2004/38, where it makes 
possible to exercise the freedom of movement by keeping for 
their citizens an identity document for the citizenship of the 
member state. 

The recital n. 14 explains art. 2, which provides the Commission 
with a related report, that accompanies the proposal and 
specifies the limits of freedom of movement to be in accordance 
with the relevant articles of the CFREU, that respect private and 
family life according to the rights of the minor*'. 

The Member State of destination does not invoke national 
identity. However, it justifies the refusal that recognizes the 
relationship of filiation between the minor and persons of the 
same sex in another Member State as parents. The effects in a 
Member State of the Union can also condition another Member 
State, where the recognition of filiation and the purposes of 
exercising the rights of free movement of Art. 221 TFEU and 
the related connecting acts, put the CJEU to indicate that the 
rights of filiation must be recognized (Tryfonidou, 2021; 
Blanke, Mangiamelli, 2021). 

This is a space with future interpretations of an extensive type, 
where it also comes to include fiscal, educational rights, etc. 
(Corneloup, 2022). The clarifications of an obligation to 


recognize filiation to the freedom of movement lead however to 


81CJEU, C-673/16, Coman and others of 5 June 2018, op. cit., par. 47. 
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contradictory solutions. There is thus a risk of filiation of 
geometric type, where the relatives consider the child to be able 
to enter the member state of destination and thus the child is the 
one, who is subject to civil effects of the member state, where he 
resides. The rights that are linked to identity, citizenship, 
succession, etc. reduce the parents to a recognition of filiation 
that entails the impossibility of recognizing the right of custody, 
of visitation and of using social security benefits in a determined 
manner. 

The mechanisms for recognising judicial decisions and public 
acts in this area do not provide for oriented recognition and 
filiation is recognised to the exercise of freedom of movement, 
thus benefiting from the right to residence (Tryfonidou, 2023). 
This is a recognition that refuses to consider the public order of 
the requested Member State in an incompatible manner. 
However, in different conditions the functions of exercising the 
rights of free movement contribute to the relevant 
jurisprudence. 

The Lounes case is recalled in relation to the rights recognised 
to a European citizen. According to Art. 21 TFEU (Blanke, 
Mangiamelli, 2021) by leading a normal family life in the 
destination state the child is able to live a standard life, a family 


life, thus recognising the Member State the status of child in 


82CJEU, C-165/16, Lounes of 14 November 2017, ECLI:EU:C:2017:862, 
published in the electronic Reports of the cases, par. 52. 
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order to enjoy other rights referred to as successor rights, legally 
represented by the parents, etc. By thus contributing effects to 
the rights linked to the status of citizen of the Union, the profiles 
that are contrary to the current state of the jurisprudence of the 


CJEU will be overcome. 


Filiation and the superior interest of the child 

As we have seen in the previous paragraphs, it has been noted as 
a limit of the proposal of regulation and as a basis of private 
international law the public order that requires the interests of 
the child a supranational counter-limit that is based on Art. 21 
CFREU. 

Public order is a counter-limit that conflicts with fundamental 
rights. As the best interest of the minor it affects the circulation 
of decisions and foreign public documents, where the status 
filiationis, according to Art. 31, par. 1, letter a), Art. 39, par. 1, 
letter a) (Dominelli, 2024) and Article 22, par. 1 of the 
proposal*’, is considered, as a general basis of public order for 
the provisions of an applicable law that do not correspond to a 
need, that differentiates the substantial functioning and 


overcomes an amendment of the European Parliament™. 


83See Art. 22, par. 1 of the proposal of the European Commission which states 
that: “(...) a provision of the law of a state determined by this Regulation may be 
excluded only if such application is manifestly incompatible with the public policy of 
the forum (...)”. 

84Amendment 37 of the European Parliament opinion. 
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The Commission's opinion has been based on the best interests 
of the minor®’, that is, an anti-discriminatory ratio that brings the 
principle of the best interests of the minor in a broad sense and 
his protection is expressed by people who reach the age of 
majority. This is an extensive interpretation, where they are 
common to all children regardless of age and risks of 
compromising the right to personal identity, that is recognized in 
each Member State for the status of child. 

According to the recital 17 in the preable of the proposal and in 
the related opinion of the Parliament the best interests of the 
child are regardless of age. This is an important innovation, as a 
balance to reasonable interests, and in specific cases it is 
considered, as a development regarding the matter of cross- 
border circulation of the relationship of identity filiation to the 
forum that respects the entry of a foreign rule and as a 
requirement between fundamental values, that are protected by 
the legal system of the Member State, that concerns the 
international private basis. It is not an external limit but it is part 
of all domestic systems. It is an objective, that offers a final 
basis to the protected interests on an actual situation, i.e. an 
integrative system (Liakopoulos, 2019f), that develops the 
protected interests to the public order clause. 


Recital No. 17bis in the preamble states that 


85Amendments Nos 37, 41, 47 of the opinion of the European Parliament. 
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“(...) the best interests of the child should be a primary consideration (...) the 
best interests of the child reduce the margin of appreciation of the states 
parties in recognising the relationship between children and parents and that 
the best interests of the child entail the legal identification of the persons 
responsible for raising the child, meeting his or her needs and ensuring his or 
her well-being, as well as the possibility for the child to live and develop in a 
stable environment (...) children have the right to a private and family life 
(...) within the same general objectives pursued by the legislative project 
(...)”. 

Recital No. 2 has been amended and affirmed that: 


“(...) Member States are required to act in the best interests of the child, 
including through the protection of the fundamental right of every child to 
family life and the prohibition of discriminating against a child on the basis 
of the marital status or sexual orientation of the parents or the way in which 
the child was conceived (...) protect the fundamental rights and other rights 
of children in matters of filiation in cross-border situations, including the 
right to identity, non-discrimination and private and family life, giving 
primary consideration to full respect for the principle of the best interests of 
the child (...)* the interests of the child should prevail over considerations 
relating to national identity and public order so that the child can live in a 
stable family, free from any stigma, including from a legal point of view 
(...)7. 

The Commission in an opinion of 28 September 2023 tried to 


clarify the relationship of filiation and the domestic identity of 
the Member State concerned. According to Art. 4, par. 2 TEU 
and public order stated that: 


“(...) never go against the best interests of the child, which must always be respected. 
In no case may the best interests of the child be used as a pretext to motivate refusal 
on the basis of the gender of the parents (...)’**. 


86Amendment 11 of the opinion of the European Parliament. ECtHR, D.B. and 
others v. Switzerland of 22 November 2022. 

87Amendment 3 to recital 14 of the proposal suggested by the opinion of the 
Committee on Civil Liberties, Justice and Home Affairs of 10 October 2023. See also 
amendment 4 of the same Commission which proposed to introduce a new recital 17a 
which stated among other things that “the best interests of the child should always 
prevail (...)”. Report on the proposal of the Committee on Legal Affairs, rapporteur 
Maria-Manuel Leitao-Marques of 20 November 2023, A9-0368/2023, 52-53, 54ss: 
https://www.europarl.europa.eu/doceo/document/A-9-2023-0368 EN.html 

88Amendment 3 to recital 14 of the proposal developed by the opinion of the 
Committee on Women’s Rights and Gender Equality. See Report on the proposal of 
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An equal orientation was obtained by the Committee on 
Women's Rights and Gender Equality. It has made progress by 
trying to propose in the area of public order an automatic 
prevalence of it in connection with the best interests of the 
child*’. This is an automatic principle oriented to the objective 
of recognition of the status filiationis, that has transformed the 
superior principle of the child but is not in accordance with 
public order at international level. 

Art. 22, par. 2, of the proposal on rules that have to do with the 
recognition of effects to the filiation of a foreigner and Art. 31, 
par. 2, Art. 39, par. 2 and Art. 45, par. 2 of the proposal ask for 
limits to the public order that must be applied: 


“(...) in the fundamental rights and principles recognized by the Charter and 
in particular on the principle of non-discrimination (...)”. 
This is a counter-limit that was introduced in the legislative 


resolution of the European Parliament and introduced minimal 


formal and non-incidental corrections to the essence of this 


the Committee on Legal Affairs, rapporteur Maria-Manuel Leitaéo-Marques of 20 
November 2023, A9-0368/2023, p. 95. 

89See in particular the opinion of the Committee on Women's Rights and Gender 
Equality, amendment 15 to Art. 22, par. 2, of the proposal which is affirmed that: 
“(...) Refusal may never go against the best interests of the child, which must always 
be respected (...)”. Amendment 16 of Art. 31, par. 1, letter a), of the proposal where: 
“(...) if account is taken at all times of the best interests of the child and the need to 
protect them (...)”. Amendment 17 to Art. 39, par. 1, letter a) of the proposal where it 
is affirmed that: “(...) if account is taken at all times of the best interests of the child 
and the need to protect them, it is manifestly contrary to public policy in the Member 
State in which it is invoked. Under no circumstances may the best interests of the 
child be used as a pretext to justify refusal on the basis of the gender of the parents 
(...)”. Amendment 18 to Art. 45, par. 2, of the proposal which states that: “(...) the 
condition must always be compliant and favourable to the best interests of the minor 


ae 
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provision”. 

In this way, a limit is guaranteed that operates, as a uniform 
European instrument in the field of application of Union law. 
The same was requested by Art. 51, par.1 CFREU according to 
the hierarchy of sources of Union law, as we have seen in the 
preambles of the sources of law in the framework of family 
law®'. It is a manipulation that specifies the recital n. 56 and 75 
of the preamble to the proposed regulation, which is not 
amended by the European Parliament. 

The limit of the public order invokes the exceptional 
circumstances, that highlight the violation of the fundamental 
principles of the forum. The prohibition of the forum and the 
limit of the public order protect the fundamental values that 
guarantee the affirmation of Art. 21 CFREU, as the functioning 
of the international private law limit, where the primary law of 
the Union ends with an abstract and general way a supranational 
dimension of the public order that respects the domestic 
dimension of such a limit. The outcome is bound and imposes 


with a supranational and anti-discriminatory way the respect of 


90Amendments Nos. 38, 43, 49, 53 of the opinion of the European Parliament 
which is affirmed that: “(...) judicial authorities and other competent authorities of the 
Member States shall apply paragraph 1 in accordance with the fundamental rights and 
principles recognised by the Charter, in particular Article 21 on the principle of non- 
discrimination (...)”. 

91See Art. 38 of the Council Regulation (EU) 2016/1103 of 24 June 2016 
implementing enhanced cooperation in the area of jurisdiction, applicable law and the 
recognition and enforcement of decisions in matters of matrimonial property regimes, 
OJ L 183, 8.7.2016, which is in the same spirit with Art. 21 CFREU. 
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structural limits of the principle of attribution. These are limits 
that operate with a subsidiary way in intra-European relations 
thus allowing values that are shared by the member states, that 
respect the principle of attribution in regulatory sectors not 
attributed to the Union. 

The scope of other future norms of the Union and of the 
international private law are translated indirectly by the member 
states. Equally important is the principle of equality and non- 
discrimination of the common values to all member states 
according to Art. 2 TEU, which are based on mutual trust and 
mutual recognition, that is as a general objective of a future 
regulation that guarantees the mutual recognition of the status 
filiationis”. 

The relative opinion of the European Parliament has not 
resolved all the disagreements regarding the text of the proposal. 
With a systematic way it indicates that public order and the 
relative rules establish the general objectives within the scope of 
application and where the counter-limit of a supranational nature 
reinforces any discriminatory treatment between member states 
with the family forms and parenthood invoked respecting the 


procreative methods used by the member state of origin. 


92See in particular recital 19 and 20 of CJEU, 2/13. Opinion pursuant to Article 
218(11) TFEU. Opinion pursuant to Article 218(11) TFEU-Draft international 
agreement-Accession of the European Union to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms-Compatibility of the draft 
agreement with the EU and FEU Treaties of 18 December 2014, 
ECLI:EU:C:2014:2454, published in electronic Reports of cases, parr. 168ss. 
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The limit of public order thus results in a space of application, 
that respects the cases of the status filiationis, where with a 
fraudulent way established abroad is considered as a violation of 
the lex causae. Thus, the proposal in the preamble seems to 
restrict the application of a supranational counter-limit, which 
reinforces the hypothesis of discrimination, which reads the 
parental couple and single-parent parenthood”. 

Within this framework, the Lithuanian Human _ Rights 
Committee on 22 March 2023 clarified the public order clause 
and in relation to art. 22 of the proposed regulation stated that: 


“(...) limited scope of application of the public policy (ordre public) clause, it 
is not clear which specific cases of application of the public policy (ordre 
public) clause (...) would be considered incompatible with the right to non- 
discrimination laid down in Article 21 of the Charter (...) calls on the 
European Commission to provide further clarification and specific examples 


of the application of this clause (...)”. 


The supranational sensation and counter-limit strengthen the 
procreative forms leaving open the outcome of the functioning 
of public order, where the filiation to a recourse abroad and to 
surrogate motherhood are part of the relative space of public 


order and in the filiation relationships. The techniques of 


93Which is affirmed in chapter III that: “(...) should not therefore be applied to 
refuse the application of a provision of another State which provides for the 
possibility of filiation in respect of both parents of a same-sex couple, on the sole 
ground that the parents are of the same sex (...)”. And in chapter IV of the regulation: 
“(...) The authorities of the Member States may not therefore refuse, on grounds of 
public policy, recognition of a judicial decision or an authentic instrument 
establishing filiation through adoption by a single man, or establishing filiation in 
respect of both parents in a same-sex couple on the sole ground that the parents are of 
the same sex (...)”. 

94IPEX https://secure.ipex.eu/IPEXL-WEB/document/COM-2022-695 
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medically assisted procreation are considered genetic 
contribution of commissioning parents even in situations that 
constitute fraud of the law abroad in relation to the state of birth. 
The European Parliament did not pay attention to any of the 
proposals, positions and criticisms of the states that actually 
wanted to follow a private international limit in the matter, 
following more closely the Commission on Civil Liberties, 
Justice and Home Affairs where it deleted the rules on public 
order in the applicable law recognising foreign decisions and 
foreign public acts*, modifying recital 56 of the proposed 
regulation which stated that: 


“(...) judicial or other competent authorities should not be allowed to rely on 
the public order exception to disapply the law of another Member State 
where this would be in breach of the Charter, in particular Article 21 which 
prohibits discrimination (...) and recital 75 on the recognition of foreign 
decisions or public acts (...)””°. 


The European Parliament has followed the position of the 
European Commission, as a supranational counter-limit, that 
strengthens and limits the provisions, that are relevant to public 
order and are seen as an integration that guarantees domestic 
authorities, that have invoked the limit concerning the status 
filiationis of the jurisdictional decision, that establishes the 


filiation and remains valid and does not exhaust the means of 


95Amendments 34, 35, 37, 39, 42, 48 of the Commission opinion. See report on 
the proposal of the Committee on Legal Affairs, rapporteur Maria-Manuel Leitao- 
Marques of 20 November 2023, A9-0368/2023, pp. 68-73. 

96Amendments 11 and 14 of the Commission opinion. Report on the proposal of 
the Committee on Legal Affairs, rapporteur Maria-Manuel Leitaéo-Marques of 20 
November 2023, A9-0368/2023, pp. 59 and 60. 
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appeal at domestic and Union level issued as a final and/or 


exceptional judgment”. 


An implicit counter-limit in the surrogacy sector 

Within the filiation relationships that are established abroad the 
surrogacy sector has not been included given the complexity of 
the topic and its international character. So in the filiation sector 
it functions in an implicit, not definitive and limit way. 

Further developments in this matter are given by recital no. 18 
of the proposal”® where the European Parliament has brought 
changes and limited the jurisprudence of the ECtHR, which did 
not involve domestic policies and prohibited the practice of 
surrogate motherhood”. Thus, the possibility that denies the 


relative recognition of the filiation relationship, which is 


97Amendments 39, 44, 50 and 54 of the European Parliament opinion. 

98Recital no. 18 of the proposal which affirmed that: ‘“(...) Article 8 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms of 4 
November 1950 (“ECHR”) enshrines the right to respect for private and family life, 
while Article 1 of Protocol no. 12 to the ECHR provides that the enjoyment of any 
right provided by law shall be secured without discrimination on any ground, 
including that based on birth (...) interpreted Article 8 of the ECHR as requiring all 
States within its jurisdiction to recognise the legal relationship of filiation established 
abroad between a child born through surrogacy and the intended biological parent, 
and to provide for a mechanism for the legal recognition of the relationship of filiation 
between the child and the non-biological intended parent (e.g. through adoption) 
(...)”. 

99Amendment No 12 of the European Parliament opinion to recital 18 of the 
proposal where it was stated that: “(...) this Regulation builds on that case law and 
ensures that the relationship between the child and the parent established in one 
Member State is recognised in all Member States, this Regulation cannot be 
interpreted as requiring a Member State to amend its substantive rules on family law 
in order to accept the practice of surrogacy. The competences of the Member States 
must be respected in this respect (...)”. 
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precisely intentional and not biological, is left unprejudiced and 
respects the margin of appreciation, which is free to expand to 
family policies of a domestic nature. The only limit consists in 
the obligation for the Member State to offer a possibility of 
recognition of the status filiationis through domestic law, 
relating to adoption and as a procedure which respects the 
principles of effectiveness. This is an orientation, which has, 
however, called into question the situation of the genetic 
mother!™. 
Surrogacy and the hostility of member states, that recognize 
foreign filiation relationships, within the framework of a 
regulatory project, stigmatizes the practice that preserves 
internal policies and places a general ban on forms of 
conception and birth through the use of a surrogate mother 
(Trimmings, Beaumont, 2013). This is a violation of the right to 
human dignity that risks illicit trafficking of minors. Thus, the 
seriousness of surrogate motherhood and the forms of 
exploitation of the European directive contrasts with human 
beings!” 

100ECtHR, D. v. France of 16 July 2020. 

1010n 27 May 2024, the Council of the Union adopted a directive to revise 
Directive 2011/36/EU on combating human trafficking, which adds the exploitation of 
surrogacy, forced marriage and illegal adoption to the forms of exploitation covered 
by European legislation: 
(https://www.consilium.europa.eu/en/press/press-releases/2024/05/27/fight-against- 
human-trafficking-council-strengthens-rules/). In the explanatory memorandum to the 
opinion drawn up by the Committee on Civil Liberties, Justice and Home Affairs 


(rapporteur Marin Bjork), it reported that: “(...) the surrogacy industry, established in 
some third countries, commercialises and commodifies women. The surrogacy 
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The counter-limit that is strengthened by Art. 21 CFREU does 
not push to a space that operates at a limit of public order and 
respects filiation and the intentional parent of the minor who is 
born abroad from a surrogate mother. The territorial delimitation 
of the proposed regulation applies exclusively when the filiation 
relationships are established in a Member State and the 
phenomenon of surrogate motherhood reduces the 
contradictions between Member States thus respecting the 
procreation practice. 

The proposal sought to extend the territorial scope through a 
future regulation (Tryfonidou, 2023)'” that avoids forms of 
discrimination between minors and respects the principle of 
subsidiarity. For example, the French Senate recognizes the 
incompatibility of the proposal with the principle of subsidiarity 
and the overcoming of balance following the jurisprudence of 


the ECtHR relating to surrogacy versus adoption by the intended 


industry thrives in a system where economically privileged people use disadvantaged 
women from other parts of the world (...) it constitutes a form of exploitation of 
women’s rights and reproductive organs (...) it is important that the regulation is 
limited to the recognition of filiation within the EU and not in a third country (...)” (p. 
4). On the risks of commercial surrogacy, see also the reports of the UN Special 
Rapporteur on child trafficking of 2019 and 2020, available at the following address 
www.ohchr.org/en/special-procedures/sr-trafficking-in-persons/annual-reports 

102According to Tryfonidou: “(...) extension of the territorial scope of the 
proposed Regulation to cover situations where parenthood was established in a third 
country would not impose a new obligation on EU Member States, as they are already 
bound by such an obligation by the ECtHR jurisprudence, through their ECHR 
membership (...)”. See also the Committee on Civil Liberties, Justice and Home 
Affairs in its opinion on the proposal for a regulation of 10 October 2023. 
Amendment 26 of the above-mentioned opinion, relating to Article 3(3) of the 
proposal which deals with the territorial application of the regulation for the future of 
decisions on authentic instruments originating in third countries. 
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parent and the law 2021-1017 of 2 August 2021 on bioethics 
which states that: 


“(...) rendant automatique, au bénéfice des personnes en “situation 
transfrontiére”, la reconnaissaince des filiations issues de GPA réalisées dans 
un autre Etat membre, la proposition de réglement remettrait ainsi en cause 
cet équilibre délicat qui permet de maintenir un contrdle au cas par cas du 
juge francais sur les GPA réalisees a l’étranger, en particulier pour s’assurer 
de l’absence de trafic d’enfants (...)"”. 

The Senate of the Czech Republic with the resolution of 30 


March 2023' asked the government to negotiate and restrict the 
application of the proposal, thus, excluding surrogacy that is 
performed abroad, allowing, however, the power of domestic 
authorities to refuse recognition of the status filiationis when the 
domestic ban is violated. In this aspect the European Parliament 


did not allow and did not follow any other changes. 


European Certificate of Filiation and International Public 
Order 

Yet another limit that is part of the relative proposal concerns 
the European Certificate of Filiation, which concerns the effects 
that facilitate the status filiationis to the union and allow the 


child and his representative to assert the status filiationis to 


105 


another member state’. This is a limit, that depends on the 


103See the Resolution of 22 March 2023: 
https://secure.ipex.eu/IPEXL-WEB/document/COM-2022-695/frsen. 

104Resolution of the Senate of the Czech Republic to the President of the Council 
of the Union of 30 March 2023: 
https://eur-lex.europa.eu/legal-content/EN/TXT/PDE/? 
uri=CONSIL:ST_8112 2023 INIT. 

105Art. 47 of the proposal. 
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interpretation, that is attributed to the document itself. It is an 
external limit that works according to the rules of public order of 
the forum and operates to a uniform procedure that regulates the 
same proposal outside the rules of private international law. 
Indirectly, the European dimension that leaves the issuing of the 
certificate to domestic interests and are protected by the public 
order of the member state, invokes the private international limit 
of a European, global nature. 

The European Certificate of Succession of Regulation (EU) No. 
650/2012 (Maoli, 2024) has an optional basis and is not intended 
to replace other domestic certificates and documents that are 
issued by the competent authority of the Member State that 
issues it upon request of the child and his/her representative, 
according to Art. 49, par. 1 of the proposal by the Member State 
that is competent under the rules of jurisdiction (Queirolo, 
2024). 

Thus, the status filiationis has ascertained the authorities, that 
recall the norm, that comes into conflict and is established by 
the relative regulation (Pesce, 2024). According to art. 53, par. 1 
of the proposal the European certificate of filiation has probative 
effect to all Member States and thus arises the presumption of 
demonstrating the accuracy of the elements by virtue of the lex 


causa’. These aspects are uncertain (Budzikiewicz, Duden, 


106Recital n. 80 of the proposal and Art. 53, par. 2, which is affirmed that: “(...) 
the person indicated in the certificate as the child of one or more specific parents has 
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Dutta, Helms, Mayer, 2023). The text of the European 
Commission has not specified the probative effects and the 
certificate, thus, intends to realize the relationships between 
member states. Thus, the interpretation relating to the certificate 
serves as a basis obtained by the member state of recognition. 
The civil effects are linked to the status filiationis brought by 
art. 53, par. 3, which states the following: 


“(...) the certificate constitutes a suitable title for the registration of the 
filiation in the relevant register of a Member State (...)” 


precludes the national authorities of the Member State and 
invokes the power of such registration, which conflicts with the 
principles of public order relating to the forum. 

Thus the limit of interpretation derives from its relative effects. 
In this way, the principle of subsidiarity and proportionality is 
not respected, as a measure that allows the reason of public 
order on a case-by-case basis and leading to denying the 
recognition of the European certificate of _filiation 
(Budzikiewicz, Duden, Dutta, Helms, Mayer, 2023). We can 
thus hypothesize that the filiation relationship contests the 
possibility of the limit with public order, as an action that is 
promoted by the judge of the member state that establishes the 
rules on the jurisdiction of the proposal, that is, before the judge 
of the member state, that requested the European certificate of 


filiation. So, the European Parliament did not intervene in the 


the status indicated in the certificate (...)”. 
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proposal to promote an original evolutionary form. 


Children with two mothers and regulation proposal 

In the case of two mothers forming a family, one of the two can 
resort to assisted procreation and give birth abroad. In this case 
one of the two is indicated as the mother, so the transcription of 
a birth certificate of the child in the national state registers is a 
practice in comunis, where surrogate motherhood requires a 
third external participant for the purchase of a child but differs 
from the fact that an external woman asks a couple for her body 
to purchase a child. The transcription of a birth certificate 
concerns the two mothers born, one linked with a biological way 
and the other who practices heterologous fertilization. 

The difference between male couples, who cannot have a child 
like this but only through surrogacy compared to same-sex 
couples of women, who can lawfully abroad and/or in their own 
country to acquire a child follows the right to the continuity of 
the status filiationis that is acquired abroad. On the question of 
whether the refusal of the civil status officer to carry out the 
correction of a child's birth certificate is legitimate has to do 
with domestic law after the assisted procreation practice, that 
carries out the recognition of the biological mother and the 
intentional one as a companion of the woman, who gave birth 


abroad and has the right to mention the mother with the birth 
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certificate. 

Assisted procreation techniques are a remedy for sterility. 
Sterility alone as a pathological cause cannot be removed and 
does not guarantee the reproduction of the family model that 
contains a mother and a father, thus establishing a recognition of 
filiation between a minor and a woman linked to a civil union 
but also of the woman, who gave birth and who was limited to a 
consent of heterologous fertilization, thus allowing assisted 
procreation to resolve problems of sterility and diseases, that put 
a brake on parenthood even for same-sex couples. 

Finally, the act of registration is in fact and in law an argument, 
that has to do with the conclusion of the status filiationis. It 
indicates, that the assumption of responsibility does not only 
affect filiation of a transnational nature but also the recognition 
of a status, that has been acquired abroad without, however, 
obliging states to admit the relative practice in their own 


territory. 


Concluding remarks 

The proposal of filiation is important for private international 
law. It is oriented towards a solution that foresees other 
regulations in the sector and especially alternative forums that 
consider this proposal autonomously, that is, as a referral to 


domestic criteria of jurisdiction to a forum necessitatis. 
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The criteria of jurisdiction without criticality do not have 
balanced objectives, aimed only at ensuring a link of proximity 
with the legal sphere of the child and the forum relating to the 
filiation relationship. The criteria do not guarantee the 
predictability of a jurisdictional competence, where the factor of 
equality of arms between the litigants is integral with the right of 
access to justice, that is, principles of due process of an 
international nature. The judges of member states ensure their 
relative observance (Kiestra, 2014; Fawcett, Shuilleabhain, 
Shah, 2016). 

The alternative forums are oriented towards procedural conducts 
that are perhaps incorrect and intend to contest a family 
situation, where the action in a forum presents connections with 
the social life of the child'”’. The proposal in the area of 
jurisdictional competence limits the choice between the 
alternative forums that provide criteria, which sufficiently 
guarantee proximity ties and respect the social life of a child. 
The new generation regulations are also adopted in other civil 
sectors, where the abandonment of the referral to domestic 
jurisdiction criteria brings terms of complexity in the sector. 
They are superfluous and in an auxiliary way identify the 
proposal that is relative with the forum necessitatis. These 


principles also adapt to the matter of lis pendens, where the law 


107THE MARBURG GROUP, Comments on the European Commission’s 
Proposal, op. cit., 17. 
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listens to the child and takes up the tools, that have as their 
object other non-relative matters. 

Member States that do not participate have to deal with 
problems related to the recognition of filiation, that is 
established in the Member State, that guarantees the continuity 
of a status, that results from the principle of uniformity, legal 
certainty and all possible discriminations. The applicable law in 
the proposed regulation consistently highlights some objectives 
where the supranational legislator seeks to review. 

The connecting factors and the time in the filiation relationship 
include the life of the individual and not the connecting factors, 
that are able to be adapted to the conditions of the interested 
party. The habitual residence of the person, who gives birth at 
the time of birth for an indeterminate period challenges the 
filiation criteria, that respond to different logics. The connecting 
factor, the will of the parties, the choice of the applicable law of 
the filiation procedures are rights that have to do with filiation 
and are not available thus demonstrating the autonomy of the 
will, as a connecting factor relating to successions and the 
possibility of introducing certain limiting parameters in cases of 
abuse, of injury to the best interest of the minor. 

The legal instrument that allows the relative recognition of 
filiation established in another Member State applies to family 


relationships and in the way in which their child is conceived, is 
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born and/or to the type of family that has been inserted favoring 
thus its circulation in the territory of the Union. In this way the 
principle of continuity of family status is ensured and the 
proposal of equality between citizens and residents in Member 
States with a regime of free circulation reflects the proposal. In 
this way, the recognition of filiation relationships established in 
a third state risks creating obstacles to the circulation of couples, 
who have had a child in a third state and who intend to return to 
their country of origin, thus, moving to the territory of another 
Member State, that trusts the possibility of a recognition of their 
parental relationship, according to the exercise of circulation in 
its own territory. 

The proposal circulates and affirms the principle of mutual 
recognition of the status filiationis. The exercise of the freedom 
of movement of the Union respects the jurisprudence, thus, 
taking a step forward towards full filiation and the consideration 
of other rights relevant to the filiation relationship, that are 
ascertained to another member state given the freedom of 
movement of the Union. The proposal fills an affirmative 
content through its own jurisprudence concerning a normal 
family life towards the member state of destination, that leads a 
family life, that involves the possibility of asserting the filiation 


relationship. 
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The proposal takes for granted the risk, the sensitivity of the 
member states regarding the matter of filiation and the transfer 
of their sovereignty as a tool, that affects their respective choices 
of an identity type. Thus, filiation is foreseen, which restricts the 
scope of operation, as a functional limit of a material nature, 
where the proposal pursues, perceives a threat from the 
individual member states. The political control of the proposal 
respects the principles of subsidiarity, proportionality, which is 
foreseen by the protocol n. 2, attached to the treaties establishing 
the Union and received according to the commission, through ad 
hoc opinions and by some parliamentarians of the member 
states!™, 

Opinions from the French and the Italian Senate have argued, 
that the proposal does not comply with the relevant principles 
under investigation’. The Senate of the Czech Republic 
restricts the application of the proposal and excludes surrogate 
motherhood. The Romanian Senate, with regard to the notions 
of “kinship”, “parent”, “family”, takes into consideration the 


matter of several member states that have adopted directives, i.e. 


108https://connectfolx.europarl.europa.eu/connefof/app/exp/COM(2022)0695 

109Sénat de la République francaise, Résolution européenne portant avis motivé 
sur la conformité au principe de subsidiarité de la proposition de ré¢glement du Conseil 
relatif a la compétence, a la loi applicable, a la reconnaissance des décisions et a 
Pacceptation des actes authentiques en matiére de filiation ainsi qu’a la création d’un 
certificat européen de filiation, COM(2022) 695 final, 22 March 2023: 
https://www.senat.fr/rap/123-679/123-679_mono.html. Senate of the Italian Republic, 
4th Standing Committee, Resolution adopted on the draft legislative act of the 
European Union no. COM(2022) 695 final (doc. XVIII-bis, no. 2) on the aspects of 
compliance with the principles of subsidiarity and proportionality, 14 March 2023. 
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binding acts that reflect their own discretion that is implemented 
to obligations deriving from the law of the Union. Adversely, 
Poland and Hungary respect the adoption of an instrument 
where it is approved with unanimity. The start of an enhanced 
cooperation pursues the objectives, that are part of the filiation 
matter. Thus we are oriented towards a differentiated integration 
useful for civil judicial cooperation and family law in the 
context of private international law'’”. 

In our opinion, the procedural process in the area of filiation is 
very difficult to complete according to the Council of the Union. 
The objections from the states are concentrated on protecting the 
choices of domestic material law in the area of family, filiation 
and surrogacy. This project should be binding for all member 
states'''. The legislative resolution of 14 December 2023 makes 
use of the special clause for family matters and according to the 
cross-border implications based on Art. 81, par. 3, lett. 2 TFEU 
(Blanke, Mangiamelli, 2021). The ordinary legislative procedure 
is based to the unanimity vote and the legislative procedure of 


Art. 81, par. 3 TFEU (Blanke, Mangiamelli, 2021)'”. 


110Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing 
enhanced cooperation in the area of the law applicable to divorce and legal separation, 
OJ L 343, 29.12.2010, p. 10-16. 

111Denmark was excluded by obtaining an opt-out under Protocol No. 22 
annexed to the Treaties and Ireland did not notify Protocol No. 21 that it intended to 
be bound by that set out in the relevant Protocol. 

112Introductory amendment No | for a new recital 5a in the proposal suggested 
by the Committee on Civil Liberties, Justice and Home Affairs in its opinion of 10 
October 2023 (rapporteur Malin Bjérk). Report on the proposal of the Committee on 
Legal Affairs, rapporteur Maria-Manuel Leitéo-Marques of 20 November 2023, A9- 
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The development of integration and evolution of this project 
formulates a tool for enhanced cooperation, where it sizes the 
possibility, that public order is removed, thus, hypothesizing the 
Commission for Civil Liberties, Justice and Home Affairs, as a 
reserved limit in the private international level. The filiation 
relationship constitutes to each participating member state a 
recognition different from the participating member state, who is 
born the child from a surrogate mother and which is in contrast 
with public order and there is no biological link with the 
intentional parents hiding, thus, the risk for child trafficking and 
fraud to the law. The use of public order in the face of fraud of 
law that applies and that establishes filiation as procreative 
filiation is used by the member state of origin. 

Overall, these are now fluid and evolving situations where de 
ture condendo the difference between filiation with two mothers 
and surrogate motherhood is considered. They are two different 
things debatable with public order. They do not exclude the 
intervention of the European legislator and the relative 
jurisprudence to be recognized with double motherhood even in 
cases, where the child and the intentional mother, who provides 
the gametes are in the same territory. So perhaps the regulatory 
law allows the best interest of the minor who recognizes 


mothers who have a biological and identity relationship to have 


0368/2023, p. 51. 
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a different solution and to fall within the discrete scope of the 
state and measures that do not prevent free movement. 

The practice will certainly be complex in the topic we are 
investigating and that the relative proposal has not resolved all 
the issues that are still open and that perhaps are in collaboration 
with domestic law. These issues will be able to evolve the 
relative law bringing greater respect to children and women who 


carry a new life in their womb. 
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